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CLAIMANT:
EMPLOYER:

NATHANIEL D ADAMS
ABC SEAMLESS INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Steven Burak
ESD APPEARANCES:
None

CASE HISTORY

The interested employer, ABC Seamless Inc., appealed from a December 22, 2005 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Mr. Adams’s separation from work. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Adams began work as a laborer for the employer in September 2005. His last day of work was November 19, 2005.  

Employees for this employer needed to furnish their own hand tools. The employer complained that Mr. Adams had difficulty showing up to the worksite with the proper tools. For example, he used a hammer that was too big for the job and risked damaging the siding installation. The employer purchased tin snips for Mr. Adams, a necessary tool for the work. But during Mr. Adams's last week of work he lost his tin snips and had to borrow another employee's snips. After repeatedly being warned that he needed to show up with the proper equipment and still coming to work without such equipment, Mr. Adams was terminated.
The employer also complained about a poor attitude, poor performance, and foul language by Mr. Adams. Mr. Adams, in providing information to the Employment Security Division, stated that Mr. Burak, the owner, was never satisfied with his work and "…was terrible to work with. He would get mad if I even asked a question…" (Exhibit 4)

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r Dec.  99 1118, August 26, 1999.

An employer can expect reasonable, work-related instructions to be followed. Mr. Adams was terminated for a number of reasons, but mainly because he did not come to work with the proper tools as he had been instructed. The employer made it clear that this was an important aspect of the job. Failing repeatedly to attend work without the proper equipment, and thereby risking the quality of work, is the same as intentionally disobeying important work instructions and is considered misconduct. A disqualification period must be imposed.

DECISION
The determination issued December 22, 2005 is REVERSED.  Mr. Adams is denied benefits or waiting week credit beginning with the week ending November 26, 2005 through the week ending December 31, 2005. A three week reduction to his maximum yearly payable benefits is imposed. Mr. Adams may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 23, 2006.
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