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STATEMENT OF THE CASE

On January 3, 2006, Mr. Monroe filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause or whether he was discharged for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Monroe began working for the employer in 2000. He last worked on December 8, 2005. At that time, he normally worked approximately 70 hours per week at a salary of $10 per hour as an assistant foreman.

The month before Mr. Monroe’s separation, he had missed work without giving his employer prior notification of his intent not to appear. He was warned by his immediate supervisor, Mr. Beasley, that if he was ever a no call/no show again, he would be discharged.
Also in November, Mr. Monroe became aware of rumors circulating that he was using drugs and that his absences from work were drug related. The more 

Mr. Monroe thought about these rumors, the more upset he became.  

On Thursday, December 9, 2005, Mr. Monroe had some personal business he wanted to attend to, so he decided not to go to work. He called Ms. Milan, the human resource manager, to obtain the telephone number of his supervisor, 

Mr. Beasley, to notify him he would not be at work. When Mr. Beasley did not answer, Mr. Monroe called Ms. Milan back two hours later to verify the number. When Ms. Milan began to ask Mr. Monroe questions regarding why he wanted the number and if he was planning to come into work, Mr. Monroe became irritated at her interrogations and told her in no uncertain terms that it was none of her business and that he did not answer to her.
Ms. Milan was greatly disturbed by what she considered belligerence and called both the owner and Mr. Beasley’s supervisor and instructed them that 
Mr. Monroe needed to apologize to her before he would be allowed to return to work. This was never communicated to Mr. Monroe.

Mr. Monroe took the day off on December 9 without ever having notified his supervisor. Mr. Monroe was so upset at the rumors circulating around about his alleged drug habit that he decided to take the next two days off work (Saturday and Sunday) as well and not return to work until something was done about it. He did not call his supervisor on either day. 
On Sunday morning, Mr. Monroe showed up at work, which was on a ship, not to work, but to explain why he had been absent, but no one of authority was there. He had given up his motel room the previous day and decided to take up residency on the ship, which was an option afforded employees. He checked himself into a stateroom.
That evening he went to the galley, and ran into Mr. Gallagin, the assistant engineer, who had just gotten off work a few hours earlier. Mr. Monroe thought Mr. Gallagin appeared drunk. Mr. Monroe proceeded to accuse Mr. Gallagin of being the instigator of the drug rumors and threatened to talk to the owners and the chief engineer about it. Mr. Gallagin admitted he thought Mr. Monroe was on drugs and the argument escalated to pushing and name calling until Mr. Monroe left.
The next morning Mr. Monroe was awakened to Mr. Horten, the chief engineer, opening his stateroom door and accusing him of being on drugs, yelling at him, refusing to listen to any explanations, and slamming the door behind him. At that point, Mr. Monroe packed up his bags and left the stateroom to get some cigarettes. He figured he was being fired.
When Mr. Monroe returned, his packed bags had been moved to the dock by one of the owners, Mr. McClellan, who also refused to hear any explanations 

but asked him if he wanted to take a drug test. Mr. Monroe did not answer, and told one of the bystanders who had gathered to shut up. The friend 
Mr. Monroe was with then threatened Mr. McClellan and Mr. McClellan called the police. Mr. Monroe left the premises immediately.
The employer assumed that Mr. Monroe had quit his job when he did not show up for work for three days without notifying his supervisor. The employer viewed Mr. Monroe’s subsequent unannounced and unexpected appearance on the ship as trespassing, and he was charged $50 for the night he slept in the stateroom. The stateroom was left in disarray, with extra cleaning being required for the vomit it contained.
Mr. Monroe did not intend to quit his job by his absence; he merely wanted to force the issue of the drug rumors to be dealt with, and was expressing his anger at Ms. Milan’s attitude towards him on the telephone. When he packed his bags, he did so out of frustration at not being listened to and of being further accused of drug use. He believes he was discharged at the point his bags were placed on the dock or at the point the police were called. He did not take the employer up on its offer of a drug test because he thought he had already been fired.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Even though Mr. Monroe did things that would indicate he meant to quit his job, such as not show up for work as scheduled and pack his bags, by his own sworn testimony, his intention in doing so was not to quit. Because Mr. Monroe did not intend to quit his job, the Tribunal concludes he was discharged, as found in Tyrell, above.
A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." Vaara, Comm'r Dec 85H-UI-184, Sept. 9, 1985.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The employer would have been justified in discharging Mr. Monroe for misconduct after the first day he did not show up for work or call in, on December 9, 2005. His behavior in trying to force the employer’s hand by not showing up for work displays an intentional and malicious disregard for the employer’s interest. If misconduct was shown on the first day of no call/no show, it was intensified with each successive day.
Mr. Monroe’s conduct in showing up at the work site unscheduled and getting into a verbal argument and physical altercation with another employee also displays behavior rising to the level of misconduct in connection with the work. For both of these reasons, the employer had the right to move Mr. Monroe’s packed bags out of his stateroom and onto the dock for his dismissal.

It is the conclusion of the Appeal Tribunal that the employer discharged 
Mr. Monroe for misconduct connected with the work.
The disqualification dates have been changed to correctly reflect the date of 

Mr. Monroe’s discharge on December 11, 2005.
DECISION

The notice of determination issued in this matter on January 3, 2006 is AFFIRMED and MODIFIED. Mr. Monroe is denied unemployment benefits under AS 23.20.379 for having been discharged for misconduct in connection with the work. Benefits are denied for the weeks ending December 17, 2005 through January 21, 2006. The reduction of Mr. Monroe’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 2, 2006.


Janice Carran

Hearing Officer
