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STATEMENT OF THE CASE

On December 30, 2005, Ms. Doane timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Doane began working for the employer on October 25, 2005. She last worked on October 30, 2005. 
Ms. Doane was hired as a live in nanny to care for the employer’s autistic child. Ms. Doane was not hired through an agency as she had been in the past, but connected with the Wesolowskis over the Internet and they paid her airfare from Alaska to their home in Wisconsin.
It was Ms. Doane’s understanding in her initial agreement of hire, which was verbal, that her hours of employment would be Wednesdays, Thursdays and Fridays from 4:00 p.m. until 8:00 p.m. and Saturdays and Sundays from 
8:00 a.m. until 8:00 p.m., with Mondays and Tuesdays off. The son, who was 16 years old, went to school during the week and Ms. Doane’s shift was to begin when he got home from school at 4:00 p.m. She was to have her own bedroom, which she did, and thought she was to be paid $10 per hour for any time worked over the described schedule.
Because Ms. Doane was to receive extra income for any time over 36 hours, she kept meticulous records of all her hours. Since she began working on a Tuesday, October 25, Ms. Doane expected to have the day off, but ended up working from 11:00 a.m. until midnight, when Ms. Weslowski asked for her help in preparing food for a dinner party she was having, and turned her son’s monitor over to Ms. Doane for the evening. Although it had not been discussed, Ms. Doane assumed she was “on the clock” for any time in which she possessed the son’s monitor. When Ms. Weslowski asked for Ms. Doane’s help, there was no mention as to whether it was paid or not.
On Wednesday, October 26, Ms. Weslowski showed Ms. Doane how to get her son out of bed and ready for school, from 6:15 a.m. until 7:15 a.m. She then left her son in Ms. Doane’s care from 4:00 p.m. until she returned home at midnight, with no prior discussion of the fact Ms. Doane was only scheduled to work until 8:00 p.m. When Ms. Doane complained that she was working more hours than originally agreed to, the parents said they would think about it.
On Thursday, October 27, Ms. Doane watched the son from 9:00 a.m. until 7:00 p.m., because he was home sick all day from school. When Ms. Doane complained that morning, she was told she had to watch the son, and the parents left. When they got home that evening, they informed Ms. Doane that they were going to their cabin for the weekend, leaving the next day. Ms. Doane tried to bow out, telling the parents she had already worked 32 hours that week, but they insisted she go.
On Friday, October 28, Ms. Doane watched the son from 8:00 a.m. (as school was closed for a teachers’ conference) until they left for the cabin around 

2:30 p.m., and through the evening until 9:00 p.m. She counted the drive to the cabin as hours worked because she was stuck in the car with the family, and counted all the hours she was at the cabin because the only privacy she had was her own small bedroom, without access to a car or a telephone.

On Saturday, October 29, while the family said she could be “technically off,” she watched the son from 8:30 a.m. until 9:00 p.m. while the family was out shopping or fishing.

On Sunday, October 30, Ms. Doane watched the son from 8:30 a.m. until 

7:00 p.m. while the family shopped and went to church, and again, included in her hours the car ride home from the cabin around 2:30 p.m.

On Monday, October 31, Ms. Doane again complained about all the hours she was working. The parents said they thought everything was okay. When 

Ms. Doane completed her timesheet with all the hours she thought she had worked, the parents were shocked and told her it was a salaried, live in position, not hourly, and that they did not agree with the extra hours as submitted by Ms. Doane. At this point, Ms. Doane submitted her resignation, effective immediately.

Ms. Doane had worked as a nanny for three other families. She had always had a set schedule and was paid hourly for any extra hours worked, as well as being paid for times she stayed overnight. The Weslowskis had had previous nannies who had thought spending a weekend in their cabin a great opportunity and treat.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual (BPM) § VL 500.05, states in part:



A worker has good cause to voluntarily leave work because of dissatisfaction with the wage if:

· The wage is illegal; that is, it violates the applicable minimum wage law or a law pertaining to the payment of overtime or is affected by illegal deductions; or

· The wage violates an express agreement between the worker and the employer made at the time of hire; or

· The employer fails or refuses to pay the worker's wages in a timely fashion; and 

· The worker has attempted to adjust the matter with the employer. 

In addition, a worker may have compelling reasons to voluntarily leave work if the wage is discriminatory (Thomsen, 9229783, April 26, 1993.)  It is still necessary to show that the worker attempted to retain employment. If the wage is less than the prevailing wage or compares unfavorably with the worker's former rate the worker has compelling reasons to leave if  the worker has not accepted the wage.   

The Employment Security Division’s BPM § VQ 500, states in part:

If the employer made a definite promise to the worker and then broke the agreement, the worker has good cause for voluntarily leaving work. In hiring workers, the employer has the responsibility to give complete and accurate information regarding the duties, hours, working conditions, and wages of the job so that a prospective worker can determine the suitability of the work. A significant misrepresentation on the employer's part demonstrates a lack of good faith. A newly-hired worker has good cause to voluntarily leave work under such a circumstance.
Although Ms. Doane and the Weslowskis had a verbal agreement of hire, it is obvious the parties did not have the same opinion as to what Ms. Doane’s employment status would be or exactly how she would be compensated. There is not a written agreement or agency policy to fall back on, and the employer did not attend the hearing to provide any first hand testimony.
Because the employer has the responsibility to give complete and accurate information regarding the duties, hours, working conditions and wages, and because the working conditions were less favorable than previously experienced by Ms. Doane, Ms. Doane had good cause to quit her job when the hours and wages could not subsequently be agreed to.
DECISION

The notice of determination issued in this matter on December 15, 2005 is AFFIRMED. Ms. Doane is denied benefits for the weeks ending November 5, 2005 through December 10, 2005. Her maximum payable benefits remain reduced by three times his weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 30, 2006.


Janice Carran


Hearing Officer
