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CASE HISTORY

Ms. Roos timely appealed a December 28, 2005 determination that denies benefits pursuant to AS 23.20.379. The issue is whether she was discharged for work-connected misconduct.

FINDINGS OF FACT
Ms. Roos began working for the employer on May 13, 2005 and last worked on December 14, 2005. She worked full-time as a sales clerk, earning $9.50 per hour. Her work hours were 9:00 a.m. until 5:00 p.m. five days or more per week. 
On December 8, 2005, as she was getting some tape, Ms. Roos ‘nicked” her thumb on the sharp edge of the tape dispenser. The cut was between 1/16 and 1/8 of an inch long. She considered the cut to be very minor, although it did bleed.
Ms. Roos asked the acting manager if she had to take a drug test, as that is what she had to do after a previous bruise and scrape injury. The manager told her just to “put it in the log book,” which she did. The log book is where employees report events or incidents that occur during their shifts.

On December 14, the Human Resources Director, Mr. Madden, terminated Ms. Roos’s employment for failing to report her December 8 injury to him. She was told that a long-term employee had just been discharged for failing to report his injury, and to apply the policy uniformly, her employment had to be terminated. Ms. Roos heard that the employee’s injury was the near-severing of one of his fingers.

During her employment, Ms. Roos had been warned about matters unrelated to reporting injuries. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part: 

(a)
An insured worker is disqualified for waiting-week credit or 
benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part: 

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The Tribunal considers Ms. Roos’s failure to report her cut thumb to 

Mr. Madden to be a good faith error in judgement, as she only followed the direction of her manger to record the cut in the log book. As noted in the regulation (8 AAC 85.095), above, committing a good faith error in judgement is not misconduct. Benefits will not, therefore, be denied.
DECISION

The December 28, 2005 determination is REVERSED. Benefits are allowed pursuant to AS 23.20.379 for the week ending December 24, 2005 through the week ending January 28, 2006, if Ms. Roos was filing and was otherwise eligible. The maximum benefit entitlement is not reduced by three weeks. Further, Ms. Roos may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 25, 2006.








Diane Reeves, Hearing Officer

