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CASE HISTORY

The employer timely appealed a December 30, 2005 determination that allowed benefits under AS 23.20.379 on the ground that Ms. Bailey was discharged for reasons other than work-connected misconduct. 


FINDINGS OF FACT
Ms. Bailey began work for the employer in May of 2003. Ms. Bailey worked part-time as a shift supervisor earning $10.50 per hour. Her last day of work was December 4, 2005.  
On December 5, 2005 at 2:00 p.m., Ms. Bailey called the store manager and advised him that she would not be to work at 4:00 p.m. because she had been babysitting and the parents had not come home yet. She told the store manager that her cell phone was not working because it was in the process of being charged, but that if he had trouble finding a replacement he could call and leave a message. Although the parents of the children she was babysitting for came home around 5:00 p.m., she did not attempt to go to work, because she assumed that her manager had found a replacement for her. She did not call the store manager to find out if this was true.
Ms. Bailey called her employer the next day, December 6, 2005, to see if she was still on the schedule to work at 4:00 p.m.  Ms. Bailey thought that she might be taken off the schedule as a “punishment” for failing to show up for work the day before. The store manager told her that she needed to come in and talk with him prior to starting her shift.  
Ms. Bailey did not want to spend time arranging a way to get to work and then find out that she was going to be taken off the schedule. So she told the manager that she did not have any transportation to get to work and that she would meet with him the following day at 2:00 p.m.  Ms. Bailey did not ask the store manager if she was going to be punished or what the punishment would be. 
On December 7, 2005, Ms. Bailey called and spoke to the area supervisor approximately 20 minutes after the meeting was scheduled to start.  She told the area supervisor that she was unable to come to the meeting because her ride did not show up.  She did not call prior to the start time of the meeting because she knew the area supervisor would be angry. Ms. Bailey advised her employer that he should, “just take her off the schedule.”  The area manager advised Ms. Bailey that if she wanted to keep her job she needed to come into work on Saturday, December 10, 2005 at 11:00 a.m. for a meeting with him. 
On December 9, 2005, Ms. Bailey went into work and tried to talk with the owner. She was advised that she had to go to the meeting with the area manager the following day.
At the meeting on December 10, 2005, Ms. Bailey advised the area supervisor that it was not her fault that she missed work. Ms. Bailey did not try to take the bus to work because it took “about two hours” and the drive was only about 25 minutes. She did not call for a taxi because it was too expensive. During the meeting, the area manager decided to discharge Ms. Bailey as she was unwilling to accept any responsibility for her failure to show up for scheduled work and mandatory meetings.  
It is customary for employees who need to take time off to attempt to find another employee to cover the shift. Ms. Bailey left it to the store manager to call the two other shift supervisors and see if they could work Ms. Bailey’s scheduled shifts on December 5 and December 6, 2005. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

“Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.” Gregory, Comm’r Dec. 97 1014, July 25, 1997.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

Ms. Bailey’s statement that she told the store manager to call her if he had trouble finding a replacement December 5, 2005 indicates that Ms. Bailey had other options she could have explored to enable her to go to work. In addition, the fact that Ms. Bailey called into work on December 6, 2005 to see if she was taken off the schedule as a punishment for failing to show up for work on 
December 5, 2005, shows that she knew her reasons for not showing up for work were potentially unacceptable by her employer. 
Further, Ms. Bailey’s decision to not to meet with her employer on December 6, 2005 thereby forfeiting her scheduled shift for that day, as well as her failure to contact her employer prior to the start of the scheduled meeting on 
December 7, 2005 was under her control. Her lack of effort to meet with her employer in a timely manner showed a wanton disregard of her employer’s interest.  The employer discharged her for misconduct in connection with her work.

DECISION
The December 30, 2005 separation from work determination is REVERSED. 

Ms. Bailey is denied benefits under AS 23.20.379 beginning with the week ending December 10, 2005 to week ending January 14, 2005. Her maximum benefit entitlement is reduced by three times her weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 1, 2006.
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Hearing Officer

