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STATEMENT OF THE CASE 

Mr. Sommer timely appealed the January 9, 2006 determination that denied benefits under AS 23.20.379 on the ground that he had quit work without good cause. The issue is whether he quit the job without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Sommer began working for the employer most recently on November 19, 2003 and last worked for the employer on December 23, 2005. He worked full-time as a painter’s helper and was paid $13 hourly. His work schedule was 8:00 a.m. to 5:00 p.m. Monday through Friday.
Mr. Sommer was unhappy with his pay rate and decided to call the owners at home on December 27, 2005 to complain. Mrs. Nicole Lane, one of the owners, took the call. During the call, Mr. Sommer indicated that if he did not get a $2 per hour raise, he would have to submit his two-week notice. Mr. Sommer also told Mrs. Lane that he felt he was going nowhere in the company and that it was time for him to move on. Mr. Sommer told Mrs. Lane he would be at work the following day between 10:00 a.m. and noon but would have to leave at 
4:00 p.m. for a dental appointment. That phone call was upsetting to Mrs. Lane, as Mr. Sommer was argumentative and had called her an “f---ing liar.” 
Mrs. Lane believed, based on the December 27 phone conversation with 

Mr. Sommer, that he had given his two-week notice. Mr. Sommer argued that he was only contemplating submitting his notice at that time.
On December 28, Mr. Sommer went to see a doctor at a walk-in clinic. His medical visit lasted nearly all day, as he was referred to another doctor who could see him the same day. Mr. Sommer did not call the employer to say he would not be at work that day. 
When Mr. Sommer failed to appear for work by noon on December 28, as he had indicated the evening before, Mrs. Lane assumed he was not going to return to work, especially given her understanding that he gave his resignation notice in the telephone conversation from the previous evening, and hired a replacement worker for  Mr. Sommer’s job. The shop was “extremely busy” at that time.
On December 29, Mrs. Lane left a message for Mr. Sommer on his answering machine that he had been replaced and that his paycheck would be mailed out on December 30, 2005. 
Mrs. Lane and her husband, who is the other owner, decided not to continue Mr. Sommer’s employment because Mr. Sommer had indicated his unhappiness with the job and because his attendance was unreliable. 

Mr. Sommer was twice warned about his attendance in 2004. The company allows for five paid sick days; Mr. Sommer had been absent 17 days (exhibit 16). 

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Mr. Sommer’s employment was terminated or whether he voluntarily quit work. 

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. Further, it may be in such cases that the intent of both parties is obscured by each having misinterpreted the words or actions of the other.  
A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
Based on the testimony provided, the Tribunal concludes Mr. Sommer was discharged from his job. The employer assumed he had decided to quit when he failed to appear by late morning on December 28 and found a replacement for him. At the point the employer replaced him and conveyed that message to him, Mr. Sommer had no choice in remaining on the job. The issue then goes to whether he was discharged for work-connected misconduct. To establish misconduct, the employer must present evidence to show that 
Mr. Sommer acted against the best interests of the employer.  
The work separation occurred due to the owners’ feelings that Mr. Sommer’s attendance was unreliable and that he was unhappy with the job. The Tribunal will address each of these reasons. 

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.
Mr. Sommer had a compelling reason for his final absence---he was seeking medical attention that day. Mr. Sommer did notify the employer of the absence. His failure to advise the employer of his on-going absence the final day is viewed as an error in judgement at most. Making errors in judgement, as noted in 8 AAC 85.095,  is not misconduct. Benefits will not be denied on this ground.
That Mr. Sommer was unhappy with his job does not establish that the discharge occurred for work-connected misconduct. Benefits will not be denied on this ground. 
Based on the above, the disqualifying provisions of the statute do not apply.
DECISION

The January 9, 2006 determination is REVERSED and MODIFIED. 
Mr. Sommer is allowed benefits pursuant to AS 23.20.379(a)(2) (discharge) for the week ending December 31, 2005 through the week ending February 4, 2006, and thereafter, if he filed and was otherwise eligible. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 27, 2006.



Diane Reeves, Hearing Officer

