KNIGHT-HIGHSTONE, Tina K.
Docket 06 0077
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST, STE 206
ANCHORAGE, ALASKA  99503-4149
APPEAL TRIBUNAL DECISION


     Docket No. 06 0077
                 Hearing Date: February 7, 2006
CLAIMANT:
EMPLOYER:
TINA K KNIGHT-HIGHSTONE
CAY’S PLAYHOUSE DAYCARE
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Tina K. Knight-Highstone
Paula Brown
ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a January 12, 2006 determination that allowed benefits under AS 23.20.379 on the ground that the claimant had been discharged for reasons other than misconduct connected with the work. The issue before the Tribunal is whether the claimant voluntarily quit without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT

Ms. Knight-Highstone began working for the employer in October 2005 and last worked on December 1, 2005. She worked as a part-time childcare attendant and earned $8 hourly. The work was located in Palmer, Alaska.
On November 18, 2005, Ms. Knight-Highstone submitted her written two-week resignation notice (exhibit 6), specifying her last day of work as December 2, 2005. 
At some point between November 18 and December 1, Ms. Brown encouraged 

Ms. Knight-Highstone to continue work with her. Ms. Knight-Highstone agreed to stay and considered that her original two-week notice was “null and void.”
On December 1, Ms. Knight-Highstone and the owner, Ms. Brown, had a small disagreement after Ms. Brown reprimanded Ms. Knight-Highstone’s child. Shortly after noon, Ms. Brown told Ms. Knight-Highstone to leave, as she felt Ms. Knight-Highstone was “hostile” due to the earlier reprimand. Ms. Brown felt the hostility would not be good for her or for the children under her care. She felt she had simply accepted Ms. Knight-Highstone’s original resignation.
Ms. Knight-Highstone argued that she felt she was discharged, as she gave a new two-week notice verbally on December 1 and wanted to work out the notice to give Ms. Brown an opportunity to find her replacement. She argued further that Ms. Brown prevented her from working two more weeks by telling her on December 1 that she was no longer needed. Ms. Brown disagreed that Ms. Knight-Highstone gave a new two-week notice to quit but said that she no longer wanted to work for Ms. Brown.
On December 2, Ms. Knight-Highstone wrote a statement (exhibit 5, page 2 of 4) as to what occurred on her final day at work for the interested employer at the request of Robin, her Daycare Assistance caseworker. The statement indicates Ms. Knight-Highstone gave a two-week notice on December 1.
Ms. Brown denied that Ms. Knight-Highstone gave her a two-week notice on December 1, although in her statement to the Daycare Assistance office, 
Ms. Brown wrote that she received a two-week notice from Ms. Knight-Highstone (exhibit 5, page 3 of 4). During the hearing, Ms. Brown contended she wrote that in order to get an additional two-week payment from Daycare Assistance for Ms. Knight-Highstone’s children who were being cared for at 
Ms. Brown’s business.

Ms. Knight-Highstone had no warnings during her employment.
Ms. Knight-Highstone’s testimony was more specific than that of Ms. Brown.

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in 

AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Ms. Knight-Highstone’s employment was terminated or whether she voluntarily quit work. 
A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
Based on the testimony provided, the Tribunal concludes Ms. Knight-Highstone was discharged from her position. She had no choice in remaining on the job after Ms. Brown told her she was no longer needed. The conclusion that 
Ms. Knight-Highstone was discharged is further supported by both her and the employer’s statements to the Daycare Assistance caseworker. 

The issue then goes to whether Ms. Knight-Highstone was dismissed for work-connected misconduct. To establish misconduct, the employer must present evidence to show that Ms. Knight-Highstone acted against the best interest of the employer.  
While the employer may have felt there was cause to discharge Ms. Knight-Highstone, the hearing record lacks evidence sufficient to establish that 
Ms. Knight-Highstone was discharged due to misconduct connected with her work. The disqualifying provisions of the statute, therefore, do not apply.

DECISION

The January 12, 2006 determination is AFFIRMED. Ms. Knight-Highstone is allowed benefits pursuant to AS 23.20.379(a)(2) (discharge) for the week ending December 10, 2005 through the week ending January 14, 2006. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 9, 2006.
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