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APPEAL TRIBUNAL DECISION
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Hearing Date: February 6, 2006
CLAIMANT:
EMPLOYER:

RAYETTA L BROWN
BRIDGE CREEK ENTERPRISES

ORDER DENYING REOPENING

A decision to dismiss this matter was rendered on February 21, 2006 due to the claimant’s failure to provide the additional information requested no later than February 20, 2006. 

Ms. Brown submitted her written response on February 21, 2006 at approximately 4:00 p.m. Because February 20, 2006 was an official holiday and the Tribunal office was closed, the Tribunal will accept her response as if timely submitted and reconsider the decision. 

Briefly, Ms. Brown arrived late to participate in the 8:30 a.m. hearing on February 6, 2006. Because of her late arrival, the appeal was default-dismissed the same day. She requested reopening on February 6, 2006, stating that she arrived late for her hearing due to slipping and falling on her “newborn baby” across town near the Totem Theater. 

Later on February 6, Ms. Brown was sent a letter asking her to clarify her reopening request statements, as no one in the Tribunal office saw her with a baby. That letter advised her of the regulation’s provisions regarding reopening a hearing: 8 AAC 85.153(f) states in part that “the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.” Ms. Brown was asked to provide clarification on specifically how her circumstances on February 6, 2006, an admittedly very rainy, slippery day, prevented her timely arrival for the hearing. 
Ms. Brown’s February 21 response was that she caught the bus at approximately 7:30 a.m. She got off the bus at Opti Staffing, which from its phone book listing is located in Anchorage at 2550 Denali Street, several blocks north of the 3301 Eagle Street hearing location. She estimated she had to walk “at least two miles” on slippery walkways and fell on her “unborn fetus” in her hurry to get to her hearing. She failed to respond to some of the questions.
On January 24, 2006, Ms. Brown was mailed a Notice of In-person Hearing. On that Notice are instructions, which advised: “Specific Instructions – Read Carefully.” The instructions go on to say in number 3 to, “Carefully read the information on the back of this form. Take time to read it again so you understand all you need to know about your hearing rights and responsibilities. Failure to participate in the hearing may result in an unfavorable decision.” The instructions state in the ‘Postponements’ section on the reverse side of the hearing notice: “If it is impossible for you to participate in the hearing, call the appropriate local number listed below… Hearings will be postponed in cases of emergency.” Ms. Brown’s hearing notice was not returned by the postal service to the Tribunal office.

As stated above, under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party/person failed to appear because of circumstances beyond her control. It is the responsibility of all persons involved in the hearing to follow the directions and appear at the time of the scheduled hearing. It is also the responsibility of the person who believes she cannot appear for the hearing as scheduled to call and request an adjustment, as is stated in the “Postponements’ section of the hearing notice. On February 6, Ms. Brown had to be aware, as soon as she stepped outside her home to catch the bus, that the slippery conditions would cause her problems, not only in getting to the bus stop near her home on time, but also in getting to the hearing on time. A reasonable and prudent person would have, as Mr. Brown could have, gone back to her home and telephoned the Tribunal office to ask that the hearing be moved to a different day or to ask that she be permitted to appear by telephone. 
The Tribunal holds that Ms. Brown’s failure to read the hearing notice fully and to ask for an adjustment to her in-person status on February 6, 2006 are not reasons that were outside of her control. Consequently, Ms. Brown’s request to reopen is not granted.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 23, 2006.

                                  



Diane Reeves, Hearing Officer
