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CLAIMANT:
EMPLOYER:

RITA D SUTTON
SPARKLIN CLEAN

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Rita D Sutton
Jennifer Taylor
ESD APPEARANCES:
None

CASE HISTORY

The interested employer, Sparklin Clean, appealed from a December 21, 2005 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Ms. Sutton’s separation from work. The issue is whether the employer discharged her for misconduct connected with her work or she voluntarily quit without good cause.


FINDINGS OF FACT
Ms. Sutton worked as a house cleaner for the employer. Ms. Sutton went "on payroll" on November 1, 2005.  Her last day of work was November 14, 2005. The work was performed at various client homes.
Although scheduled, Ms. Sutton was unable to work on November 15, 2005 because her son was ill. She called and informed the employer.  Ms. Sutton was also unable to work November 16, 2005.

On November 17, 2005, Ms. Sutton again spoke to Ms. Taylor, the owner of the company. Ms. Sutton advised Ms. Taylor that her son was better and that she could "probably" work the next day. It was agreed that she would come to a client's home in Wasilla the next morning. 
Ms. Sutton did not attend work the next day as agreed because her son remained ill. She had been up all night with him and slept until late morning. The parties dispute whether Ms. Sutton called Ms. Taylor later in the day to advise her again that she was available to work. Ms. Taylor insisted that she did not get any further messages from Ms. Sutton. 

Ms. Sutton indicated that occasionally the employer had work on weekends, although she did not regularly work these days. Neither party called the other after Friday November 18, 2005. Ms. Sutton made no further attempts to contact Ms. Taylor, believing that Ms. Taylor was unhappy with her missing three days of work, but would call if there was any further work. Ms. Taylor did not call Ms. Sutton because of the failure of Ms. Sutton to attend work on Friday, November 18, 2005.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Even accepting that Ms. Sutton was justified in missing work on Friday,  November 18, 2005, and did call the employer later on that day,  she had a responsibility to continue to further check on the status of her work after Friday. Instead of calling again, Ms. Sutton assumed the employer was unhappy with her missing three days of work and did not bother calling the employer again.  Calling an employer again under these circumstances is a step the claimant can reasonably be expected to take. Since Ms. Sutton did not call the employer again, and this resulted in her separation from work, this Appeal Tribunal concludes she quit work without good cause. A penalty period must be imposed.
DECISION
The December 21, 2005 determination is REVERSED. Ms. Sutton is denied benefits based upon AS 23.20.379(a)(1) beginning with the week ending November 19, 2005 through the week ending December 24, 2005. Ms. Sutton’s maximum benefit (yearly) entitlement is reduced by three-weeks. She may now be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 9, 2006.







Michael Swanson, Hearing Officer

