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STATEMENT OF THE CASE

On January 11, 2006 Ms. Valentine filed an appeal against a determination dated January 6, 2006 that denied her benefits under AS 23.20.387 and       AS 23.20.360.  Ms. Valentine was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.  A re-determination was issued in this matter January 12, 2006 and becomes a part of this appeal. 
At her hearing, Ms. Valentine stipulated to the fact that she misrepresented her work and earnings, however, she disagreed with the amount of earnings she received. The issue remaining to be decided is whether Ms. Valentine had unreported work and earnings in the amount found in the re-determination dated January 12, 2006, and whether she must repay benefits as shown in the determination of liability issued January 6, 2006.  
FINDINGS OF FACT

Ms. Valentine opened a claim for unemployment insurance benefits effective July 7, 2002. The Employment Security Division (ESD) determined that she was eligible to receive benefits in the amount of $ 248 per week. 
From July 2002 to January 2003, while Ms. Valentine filed for and collected unemployment benefits, she also had ongoing employment for Sweet Lorraines Home Care. Ms. Valentine did not report these wages to the Employment Security Division (ESD). 

After Ms. Valentine received a 1099 for year 2002 as contract labor, and in the earning amount of $7,502.50, (Exhibit 29) she complained to the Internal Revenue Department (IRS). An IRS determination held she was an employee. The IRS investigation triggered an Alaska ESD tax investigation which also determined Ms. Valentine was a covered employee. It also discovered the fact she had not reported her earnings from this employer while receiving unemployment insurance benefits. This eventually led to a determination dated January 6, 2006. That determination had taken the employer reported wages and divided them into weekly amounts of $312.80 per week (Exhibit 5). The method of attributing the quarterly wages to each week was amended by the investigator in the matter, Ms. Landrum, to reflect weekly earnings of $288 for the period in question. It is that re-determination that is now before the Appeal Tribunal.  
Sweet Lorraines Home Care paid ESD taxes based upon Ms. Valentine's employment for the second and third quarters of 2002 and the first quarter 2003. The employer reported paying Ms. Valentine $3,751.25 for each quarter in 2002 and $4097.60 for the first quarter 2003. 

Ms. Valentine was paid by check and by cash draws when requested.            Ms. Valentine has since closed the bank account she used to cash or deposit these funds and could not get banking activity records for this period of time. She also did not keep pay stubs. 
Exhibit 23, pages 1 through 13, are the record of Ms. Valentine’s weekly unemployment insurance filing for the weeks in question. That exhibit reveals that in applying for benefits for several of the weeks in question, Ms. Valentine not did report work and wages to ESD's telephonic filing system, Victor, in spite of her work and earnings. 
As stipulated, Ms. Valentine admitted to improperly failing to report work and earnings. She contended that she earned between five and six thousand dollars from this employer, which would be less than the employer reported.            Ms. Landrum noted the employer was being investigated for "improper business practices." Ms. Valentine did not dispute the actual calculation of her overpayment liability.
PROVISIONS OF LAW

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute.  

While the Appeal Tribunal notes the questionable business practices by the employer, the employer has nevertheless provided the most reliable amount of wages that were paid to Ms. Valentine. Ms. Valentine was unable to provide any business records such as bank statements, or paycheck stubs that would  help validate or invalidate the accuracy of the wage amounts in question. 

As such the Appeal Tribunal holds that there is insufficient evidence to disturb the ESD investigator's January 11, 2006 re-determination in this matter.  
Therefore, because Ms. Valentine stipulated to the notice of determination issued in this matter except as it pertained to the wage amounts she was paid, the Appeal Tribunal now holds that Ms. Valentine misreported her work and earnings for the weeks in question; has not shown the wage amounts used by the ESD to calculate her overpayment are inaccurate; and has not alleged or shown that she did not receive the benefits now requested to be repaid.   
Further, Ms. Valentine is held to have fillin "" \d ""

fillin "" \d ""received unentitled benefits due to misrepresentation and fillin "" \d ""

fillin "" \d ""

fillin "" \d ""remains liable to repay the amount of such benefits paid for these weeks, plus a 50 percent penalty amount, all as shown on the re-determination issued in this case.  She must repay those amounts. 

DECISION

The notice of re-determination issued Ms. Valentine in this matter on    January 11, 2006 is AFFIRMED. Benefits remain denied as shown thereon. 
The determination of liability issued January 6, 2006 under AS 23.20.390 is also AFFIRMED. Ms. Valentine remains liable for repayment of the overpayment sum appearing in that determination. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on February 7, 2006.
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