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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION

       Docket No. 06 0104                         Hearing Date February 8, 2006 

CLAIMANT:
EMPLOYER:

COURTNEY A SHERER
SECURITY TITLE AGENCY OF AK

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Courtney A Sherer
Rhonda Jackson
ESD APPEARANCES:

None

CASE HISTORY

Ms. Sherer appealed a determination issued on January 18, 2006 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
Ms. Sherer began work for the employer in July 2005. She worked as a receptionist.  Ms. Sherer was terminated from her employment on December 30, 2005.
A computer virus infected the employer's intranet (via the Internet).              Ms. Jackson, the managing escrow officer and Ms. Sherer's immediate supervisor, advised Ms. Sherer not to use the Internet because of fear of further infection. The warning took place at the same time the intranet was infected, either the week before the week in which Ms. Sherer was terminated (Ms. Jackson) or two days before she was terminated (Ms. Sherer). 

Ms. Sherer admitted getting onto the Internet to get her Email after being warned. She was on from five to ten minutes. She may have visited other websites through her Email. She did not realize it was a serious infraction.    Ms. Jackson forthrightly testified she could not be sure when the warning occurred.
Ms. Sherer had been warned in the past only for excessive personal telephone usage. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


Both parties were very credible in this case. It is unfortunate that Ms. Sherer underestimated the seriousness of her breach; but even accepting her testimony that it was only a single incident, her action in getting back onto the Internet after being advised not to, and after having learned the reason for the warning (computer virus),  must be labeled as misconduct. A disqualification must remain enforced.
DECISION
The notice of determination issued in this matter on January 18, 2006 is AFFIRMED. Ms. Sherer remains denied benefits beginning with the week ending December 31, 2005 to week ending February 4, 2006. Her maximum payable benefits remains reduced by three weeks and she may still be ineligible for future extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 13, 2006.
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Hearing Officer

