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STATEMENT OF THE CASE

On January 20, 2006, Mr. Warden filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Warden began working for the employer a second time on January 29, 2003. He last worked on November 14, 2005. At that time, he normally worked 50 hours per week and earned $10.50 per hour as a retail sales associate.

On March 18, 2005, Mr. Warden received an annual review in which he was advised he had successfully met some, but not all, fundamental requirements of his job.  The employer was not critical of Mr. Warden’s ability to sell the product; he was one of the top sales men at the time the review was issued. 

A Performance Improvement Plan (PIP) was provided to Mr. Warden on May 2, 2005 to help him increase his performance to an acceptable level. The employer required Mr. Warden to improve on his interpersonal skills (including his verbal communication), working as a team player, and following company procedure in the proper and timely completion of the paperwork associated with his sales. To this end, he was required in part to complete five classes within the 90 day period outlined in his PIP.
Approximately three weeks before his last day of work, Mr. Warden flew to Hoonah, Alaska with his supervisor, Ms. Campbell. The company office was located in Juneau and this was the first time Mr. Warden had closed a deal by such travel. Because of the difficulties imposed by a lack of technical support, Ms. Campbell told Mr. Warden that the paperwork would be done in a non-standard method by way of personal signatures upfront and official contracts drawn up upon their return and mailed to the client.
On November 10, Mr. Warden requested and received a meeting with 

Mr. Kohler, the company’s general marketing manager for Alaska. He requested the meeting to air complaints he was having with his direct supervisor, 

Ms. Campbell. The two discussed Mr. Warden’s overall performance level, performance improvement, and the need for him to work with his supervisor more effectively. The meeting ended with Mr. Warden agreeing to try and be a better team player and Mr. Kohler agreeing “the past would be wiped clean.”

On November 11, Mr. Warden was called into a meeting with Ms. Campbell in which she proceeded to reprimand him for the manner in which he had handled the Hoonah paperwork. Mr. Warden became increasingly irate, as 
Ms. Campbell had not mentioned anything to him since the return from Hoonah, and he had just received assurance from Mr. Kohler that he had a clean slate. Mr. Warden confronted Ms. Campbell with what he thought were contradictory and misleading statements on her part and told her he did not see any reason for his write-up. He proceeded to take out his cell phone, which has a recorder, and asked if he could tape the rest of their conversation. Although Ms. Campbell initially agreed, she asked him to leave her office shortly thereafter, before the meeting was finished.
Mr. Warden was discharged effective November 14, 2005 by Mr. Kohler. He was handed written notice listing the reasons for his discharge (exhibit 7), without benefit of explanation or rebuttal. The reasons listed for his discharge were not completing the five required courses as laid out in his PIP, an instance of unacceptable attendance for one day in May, not living up to his agreement with Mr. Kohler to become a team player as of November 10, failure to follow sales policy in getting fully signed sales contracts, and becoming argumentative and raising his voice to his supervisor during their last meeting.
Mr. Warden completed his portion of the paperwork for the Hoonah tower shortly before being called into Ms. Campbell’s office. He believes the paperwork to have been executed within the parameter set by Ms. Campbell in Hoonah. Mr. Warden takes exception to the employer’s claim that he did not finish all five classes and states he took even more. Mr. Warden believes he was discharged unfairly as he was one of the top sellers and must have been discharged in part due to being within two weeks of winning a paid trip for two to Mexico.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
The employer did not present any first hand testimony at the hearing and chose to have as its sole representative Ms. Squires, the associate human resources representative, who was obtaining her information for the hearing from the hearing record itself.
In Nakasone, Comm'r Dec. 8923101, April 13, 1990, the Commissioner of Labor reviewed the evidentiary standard for the Tribunal.  In holding circumstantial evidence may be used to support a conclusion that the employer discharged a claimant for theft, the Commissioner held, in part:


Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him.  However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence."  See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86.  "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto."  Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm’r. Dec. 9320614, April 13, 1993. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.
The letter of discharge was submitted for the record and signed indisputably by the Vice President of Human Resources and the General Manager of Marketing. There is no reason for the Tribunal to doubt it lists the correct reasons for the discharge. They will be addressed in order.
The record is unclear as to whether Mr. Warden completed the five required classes. He was never issued proof of attendance to submit and the employer, while erring initially, submitted a list of the three classes taken, but did not sufficiently counter Mr. Warden’s claim of compliance. There is also nothing within the record to indicate Mr. Warden had any more attendance problems after May. As late as November 10, it would appear Mr. Warden’s past performance problems were “wiped clean” at least to the point that Mr. Kohler, with whom he met on that day, was willing to give Mr. Warden a fresh chance to become a team player.
While it is clear the employer had other issues with Mr. Warden, the preponderance of evidence would indicate he was discharged as a result of the meeting he had with his supervisor, Ms. Campbell, on November 11th, the day after his meeting with Mr. Kohler. 
"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn. Albrecht, Comm’r Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, Dec. 21, 1988.” Smith, Comm’r Dec. No. 9321739, June 30, 1993

It is obvious from the record that this final meeting was not the first time 

Mr. Warden had related to his supervisor in a manner the employer deemed inappropriate. Because he had been put on notice more than once that his behavior was unacceptable, and the importance and urgency of working effectively with his supervisor had been reiterated just the day previous, 

his behavior in confronting Ms. Campbell to the point she demanded he leave, and getting out his recorder to tape her alleged contractions undercuts the respect accorded her position and displays a willful and wanton disregard of the employer’s interest. If Mr. Warden was upset at what he felt was an unjust reprimand, there was at least one other considerably more professional measure available to him, such as deferring to Mr. Kohler a second time. 
It is the conclusion of the Appeal Tribunal that the employer discharged 
Mr. Warden for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on January 5, 2006 is AFFIRMED. Mr. Warden is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 19, 2005 through December 24, 2005. The reduction of Mr. Warden’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 23, 2006.


Janice Carran


Hearing Officer
