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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

Docket No. 06 0148                         Hearing Date February 15, 2006 

CLAIMANT:
EMPLOYER:

JENNIFER M MOISTNER
SQUEAKY CLEAN INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jennifer M Moistner
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant, Ms. Moistner, took an appeal from a determination dated January 26, 2006 that denied her benefits under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
Ms. Moistner did quality control for the employer. She began work for this employer in July 2004, and was discharged on January 12, 2006. 
In documents provided to the Employment Security Division (ESD), the employer indicated that Ms. Moistner had been making personal use of a computer and the computer's Internet connection at work after being warned. 

Ms. Moistner denied this accusation. She admitted getting on the Internet for her own benefit before work began, and using it while working to seek work-related information such as from the "mm" link (Merry Maids) or to obtain information on cleaning products. 
She admitted checking her own Email, because some work related inquiries she had given her own Email address because the work Email address did not work much of the time. 
Ms. Moistner pointed out that she was out of the office five to six hours everyday, and was on the Internet perhaps 15 to 20 minutes per day. She also noted that other individuals had access to the computer she used at work and could have used it to get on the Internet.    

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
In Mendonsa, Comm'r Decision Docket No. 04 0577, June 8, 2004, the Commissioner states in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

Ms. Moistner was terminated for allegedly making personal use of the company Internet connection. Ms. Moistner denied the allegation under oath.  She furthermore denied ever being warned not to get on the Internet. She admitted to using the Internet before business hours with the permission of the employer.  

Applying the Mendonsa decision to this case, this Appeal Tribunal holds the reason leading to Ms. Moistner's termination has not been established as misconduct.

This Appeals Tribunal therefore holds that, for unemployment insurance purposes, Ms. Moistner was not discharged from her work for work-connected misconduct. 
DECISION
The January 26, 2006 determination is REVERSED. Ms. Moistner is allowed benefits beginning with the week ending January 14, 2006 through the week ending February 18, 2006. Her maximum payable benefits are not reduced by three times her weekly benefit amount and she may still be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 16, 2006.
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