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CASE HISTORY

Ms. Haugstad timely appealed a January 13, 2006 determination that denies benefits pursuant to AS 23.20.379. The issue is whether she was discharged for work-connected misconduct.

FINDINGS OF FACT
Ms. Haugstad began working for the employer on March 11, 2005 and last worked on December 27, 2005. She worked full-time as a sandwich maker, earning $10 per hour. She worked Tuesdays through Saturdays, usually on the closing shift. The store is open between the hours of 8:00 a.m. and 7:00 p.m. every day except Sunday. 
During the first or second week in November 2005, the owners, Ms. Musick and Mr. Vallon, met with all of the employees, including Ms. Haugstad. The employees were told that from this date, there were to be two workers on the closing shift. Both workers were to close the store, set the alarm, and leave the shop at the same time. The new rule was the result of past incidents where the front door had inadvertently been left unlocked. The employees were also told that, unless they had specific permission from the owners, they were not to be in the shop at all after closing time.
On December 27, 2005, Ms. Haugstad and April, another worker, closed the shop at 7:00 p.m. Ms. Haugstad mistakenly left her purse on the table in the back room in her hurry to leave the shop after the alarm code had been set. She did not realize she had left her purse behind. 
After work, Ms. Haugstad went to the saloon next door to enter a drawing and have a cocktail, as she did every evening. As she left the bar, she knew she needed gasoline for her car but realized she did not have her purse. In her purse were her blood-pressure regulation medication, her house keys, and the rest of her money. She felt a “dire need” to retrieve her purse that evening. She did not think to call the owners to get permission to be in the shop. Ms. Haugstad entered the shop by the front door, locked the front door, took her purse, and left by the rear door. Because she did not enter the alarm code within the amount of time allotted to do so, the alarm was tripped. The alarm company and police responded.
At approximately 7:30 p.m., after returning home, Ms. Haugstad called the owners and told them what had occurred when she had entered the shop. She maintained she “panicked” when the alarm went off. She maintained further that she would have called the owners from the shop except that the alarm bell was so loud.
On December 28, the owners terminated Ms. Haugstad’s employment for violating the no-entry-after-closing rule. During her employment, she had been warned only about tardiness. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part: 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part: 

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Hall, Comm’r Dec. 04 1770, December 13, 2004, the Commissioner held, in part, with regard to workers who make good faith errors in judgement:
Under the regulation, isolated instances of poor judgement are not considered misconduct. Given the fact that the claimant had no prior warnings or problems regarding her time accounting or her attendance we view this incident as a good faith error in judgment and an isolated incident. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct.

Considering that Ms. Haugstad had been warned only a matter unrelated to the discharge reason, the Tribunal holds Ms. Haugstad’s violation of the rule to not enter the shop after hours was a good faith error in judgement. As noted in the regulation (8 AAC 85.095), above, committing a good faith error in judgement is not misconduct. Benefits will not, therefore, be denied.
DECISION

The January 13, 2006 determination is REVERSED. Benefits are allowed pursuant to AS 23.20.379 for the week ending December 31, 2005 through the week ending February 4, 2006, if Ms. Haugstad was filing and was otherwise eligible. The maximum benefit entitlement is not reduced by three weeks. Further, Ms. Haugstad may be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 17, 2006.








Diane Reeves, Hearing Officer

