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CASE HISTORY

The employer timely appealed a January 26, 2006 determination that allowed benefits under AS 23.20.379 on the ground that Mr. Johnson was discharged for reasons other than work-connected misconduct. 


FINDINGS OF FACT
Mr. Johnson began work for the employer in May of 2005. Mr. Johnson worked part-time as a cashier/dishwasher/stocker earning $13.56 per hour. His last day of work was December 24, 2005.  
Mr. Johnson called into work on December 20, 2005 and talked to his on-site supervisor. He told his supervisor that he was unable to come in for his scheduled shift that day because he did not have anyone to watch his child. He offered to work another day instead.

On December 26, he called into work and left a voice mail indicating that he was sick and was unable to work his scheduled shift. He contends that he left a message on both the work phone and his on-site supervisor’s cell phone that stated that he would be out sick for one or two days and that if his supervisor really needed him should call him.

Mr. Johnson called work on December 27, and spoke to a coworker to find out when his next scheduled day of work was. He did not ask to speak to his supervisor. He called because he knew if he was sick a third day he would have to get a doctor’s note which he did not want to do. Mr. Johnson believes that his cold was caused by dust from stocking shelves at work. He did not go to a doctor or advise his employer about his illness being work related. 
On December 28, Mr. Johnson’s supervisor contacted him and advised him that he needed to come in for a meeting on December 29 to discuss his failure to come into work. Mr. Johnson initially told the supervisor that he would come to the meeting scheduled for 9:00 a.m. at the Elmendorf work site. 
Mr. Johnson called his supervisor back and was angry and aggressive. He told her that he was not going to drive all the way over to the work site just to be fired and that she should do it over the phone. The supervisor advised him that the meeting was set up so that he would have an opportunity to explain his absences. The supervisor then contacted her supervisor and explained Mr. Johnson’s anger and unwillingness to drive to the work site for the meeting. The meeting was changed to 10:00 a.m. at the Assets office in town.  Mr. Johnson agreed to come to the meeting.

At 9:42 a.m., on December 29, 2005, the supervisor received a phone call from Mr. Johnson on her cell phone as she was driving to the meeting. Mr. Johnson told her that he could not make the meeting because he could not find a babysitter.  The supervisor told Mr. Johnson that she needed to talk to her supervisor and that he needed to call her back to make other arrangements.  Mr. Johnson did not follow up with contacting his supervisor.

On December 30, 2005, when Mr. Johnson arrived at work, he was advised that he would not be allowed to work unless he contacted the department manager by noon on January 3, 2006. Mr. Johnson contacted the department manager and arranged a meeting for January 4, 2006 to sign his discharge papers. 
Mr. Johnson had been warned on September 20, October 5, and October 27, 2005 for coming in late and unexcused absences. Company policy is that an employee is to call in 2 hours prior to his shift and if no one answers to leave a message, but then continue to attempt to contact a supervisor. Mr. Johnson’s warnings on October 5, 2005 and October 27, 2005 specifically advise him that he must call his site supervisor if he is going to miss a shift.   
Mr. Johnson argues that he should not be discharged for being sick and that all of his previous absences, regardless of the cause, should be excused because he called in prior the start of his shift. He also contends that if his supervisor had called him back on December 26 or on December 27 and indicated that he needed him to work, he would have come in even though he was sick.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

“Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.” Gregory, Comm’r Dec. 97 1014, July 25, 1997.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

The employer could reasonably expect Mr. Johnson to work as scheduled. Although it is understandable an employee would need to take time off due to an illness, Mr. Johnson failed to establish compelling reasons for his failure to not contact his employer on December 27, 2005. His contention that he left a message for his employer that he would be sick “one or two days” was insufficient information for the employer to know whether or not he needed to find someone to cover Mr. Johnson’s shift. Further, Mr. Johnson’s testimony that he would have come into work if he employer called him indicates that the severity of his cold was not such that he was incapable of working.
In addition, Mr. Johnson’s decision to not contact his employer between when he failed to attend the meeting the morning of December 29 and the evening of December 30 was within his control. His lack of effort to meet with his employer in a timely manner to discuss his frequent absences showed a wanton disregard of the employer’s interest.  As such, the employer discharged him for misconduct in connection with his work.

DECISION
The January 26, 2006 separation from work determination is REVERSED. 

Mr. Johnson is denied benefits under AS 23.20.379 beginning with the week ending December 31, 2005 to week ending February 4, 2006. His maximum benefit entitlement is reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 24, 2006.
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