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STATEMENT OF THE CASE

Ms. Hoendermis timely appealed a January 27, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Hoendermis began working for the employer in October 2000. She last worked on January 9, 2006. At that time, she normally worked full-time as a practice manager/practice administrator and earned a salary of $75,000.00 per year.

Ms. Hoendermis occasionally had a problem getting along with coworkers. The employer, over the years, had taken duties away from Ms. Hoendermis, so that she had less and less interaction with coworkers. 

In November 2005, the conflict between Ms. Hoendermis and the bookkeeper escalated to the point that it affected both work production and work atmosphere. The employer counseled both parties separately and then asked them to try to work things out together. Both employees then met again with the employer to discuss the problem. 

Ms. Hoendermis contends that the bookkeeper did not follow proper procedures and had a short temper. She felt the bookkeeper became hostile and abusive when this was pointed out to her. Ms. Hoendermis was not the bookkeeper’s supervisor. 

The employer contends that Ms. Hoendermis was continually picking on the bookkeeper and was spending too much of her time worrying about what the bookkeeper was doing and trying to find mistakes in the bookkeeper’s work rather than focusing on her own work. 

In mid-November, the conflict between the two workers reached a point where the employer had to restructure the administration portion of her business in order to allow Ms. Hoendermis and the bookkeeper to work together.  The employer also had employees switch offices so that Ms. Hoendermis and the bookkeeper no longer had offices next to each other. Both parties were advised to limit their contacts with each other as much as possible. 

Shortly after this, Ms. Hoendermis was offended when she came into her office on her day off and found the bookkeeper in her (Ms. Hoendermis’s) office going through her file cabinets. The bookkeeper needed the financial reconciliation books, which she needed to do her job. Ms. Hoendermis believed that the bookkeeper should have asked her earlier in the week for permission to use the books and had no right to go into her file cabinets. 

On January 5, 2006, Ms. Hoendermis had asked the bookkeeper for the Cellular One bill and had only found part of it on her desk. She went into the bookkeeper’s office and told her that she needed the entire bill. The bookkeeper told her to go and get it. Ms. Hoendermis repeated her request for the rest of the documents and the bookkeeper again told her to “get it herself.”  When 

Ms. Hoendermis asked for it the third time, the bookkeeper lost her temper told her to get out of her office. 

Ms. Hoendermis knew where to find the documents that she needed, but she did not want to go into the bookkeeper’s file cabinets because she believed that they were not allowed to go into each other’s file cabinets. She became upset at the fact that the bookkeeper lost her temper and asked her to leave her office. Ms. Hoendermis felt “fearful.” She left the bookkeeper’s office and then decided to leave work altogether.

Ms. Hoendermis left the building at about 11:30 a.m. She came back at approximately 1:30 p.m. but did not enter into the building because she saw that the bookkeeper was still in the building. At around 3:00 p.m., she received a phone call from another coworker indicating that she needed her help in locating a form, so Ms. Hoendermis came back to work. Ms. Hoendermis did not advise her employer of the incident prior to leaving the work site or after her return because she thought her employer was too busy with patients.

The employer was advised by another employee that Ms. Hoendermis had left work due to a confrontation with the bookkeeper. When the employer saw 

Ms. Hoendermis in the hall later that afternoon, she told Ms. Hoendermis she wanted to speak to her at the end of the day regarding the incident. 

Ms. Hoendermis admits that the employer advised her that she wanted to talk to her but she does not remember the employer specifying a time. 

Ms. Hoendermis thought that the employer would be too busy to talk with her since the employer was leaving that night for a business meeting in Tucson. She decided that she would send an email indicating that she would talk to the employer by phone later in the week.

The employer was upset that Ms. Hoendermis did not contact her during the day to advise her of the confrontation with the coworker, and frustrated by her failure to come and talk to her at the end of the work day as requested. The employer’s schedule for the day was posted so Ms. Hoendermis knew that there were several periods during the day when the employer was available to speak with her. The employer felt that if Ms. Hoendermis’s working relation with the bookkeeper had escalated to the point where Ms. Hoendermis had to leave the building, then Ms. Hoendermis had the responsibility to come and see her immediately, not email her eight hours later.

On January 9, 2006, the employer called Ms. Hoendermis on the phone at work and advised her that she was discharged. Ms. Hoendermis was discharged for failing to get along with coworkers and failing to apprise her of the situation that had occurred between her and the bookkeeper. 

Ms. Hoendermis asked the employer not to discharge her. She argued that she would “put her head down,” work hard, and not interact with the bookkeeper. The employer advised Ms. Hoendermis that for the last two months she had shown that she was incapable of doing that, which was the reason she was being discharged. Ms. Hoendermis requested that the employer wait and talk to her face to face when she got back from the trip. The employer advised her that she had the opportunity to speak with her in-person on the day of the incident and chose not to. Ms. Hoendermis was told to clean out her desk and turn in her keys. 

Ms. Hoendermis alleges that she left work on January 5, 2006, because she was fearful for her safety. She was unable to state what she was fearful of or what she thought the bookkeeper might to do to her. Ms. Hoendermis contends that she felt fearful of the bookkeeper since November when the bookkeeper ripped open envelopes and slammed them on her desk during an argument, which caused her to hide in the kitchen for a half-hour. 

Ms. Hoendermis did not report the alleged incident in November to her employer until several days after it happened. Investigation of the incident resulted in the conclusion of the employer that Ms. Hoendermis had acted in an inappropriate manner towards the bookkeeper. Ms. Hoendermis was counseled on: picking on employees, lack of follow through on duties, and inappropriate behavior when upset with other employees. 

STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

CONCLUSION

It is the responsibility of an employee to "get along" with other employees to the best of his or her ability.  However, because it is unlikely that any one person can have continual harmonious working relationships with everyone, isolated instances of minor verbal disagreements among employees would not generally constitute misconduct in connection with the work.  Only if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, is the worker considered to have committed an act of misconduct connected with the work.  Wright, Comm'r Dec, No. 9123524, February 14, 1992.  Cited in ESD Benefit Policy Manual, MC 390.25.

The employer made every effort to arrange the work place so that 

Ms. Hoendermis and the bookkeeper would not have to interact with each other. Ms. Hoendermis should have asked for her employer’s assistance in getting the documents when the bookkeeper did not stop what she was doing and get the documents as Ms. Hoendermis requested. Although the manner in which the bookkeeper told Ms. Hoendermis to leave her office may have been harsh, it was Ms. Hoendermis’s inappropriate continual requests that led to the bookkeeper’s demand. 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Ms. Hoendermis knowingly continued to get into arguments with the bookkeeper heedless of the employer’s request that she stop. In addition, if 

Ms. Hoendermis felt that the bookkeeper was out of control and potentially violent she had a duty to immediately go to the employer and advise her of the situation.  Failing to do so breached a behavior that the employer had a right to expect. 

It is the conclusion of the Appeal Tribunal that the employer discharged 

Ms. Hoendermis for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on January 27, 2006 is AFFIRMED. Ms. Hoendermis is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending January 14, 2006 through February 18, 2006. The reduction of Ms. Hoendermis’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 13, 2006.


Catherine Miller


Hearing Officer

