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Mr. More timely appealed a January 20, 2006 determination that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant quit suitable work without good cause. The issue is whether the claimant indeed did quit suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. More last worked for the interested employer during the period June 1993 through December 13, 2005. He was paid $26.05 per hour for full-time work as Maintenance Specialist I - Journeyman. His work ended because, as of December 14, 2005, he no longer had a valid Alaska drivers license (AKDL), which was a job requirement.
On September 26, 2005, Mr. More was cited for driving under the influence (DUI). He wished to contest the DUI and obtained a temporary AKDL until his trial date. When Mr. More informed the employer of his DUI, he was advised that if he lost his AKDL for more than 90 days, he would be discharged. 
At his December 14 DUI trial, Mr. More changed his plea from “not guilty” to “no contest,” and as a result, his AKDL was revoked for one year.
Mr. More asked the employer if he could remain employed by any means. The employer declined to make any adjustment in this regard, to include helping him to get a temporary AKDL, which would allow him to drive only to and from work, as well as to perform his job. Had Mr. More not resigned, his employment would have been terminated after being convicted of DUI. He was permitted to resign so that he could apply for future positions after he was again issued a valid AKDL.
In 1994, Mr. More had a DUI conviction, for which he lost his AKDL for 90-days. During that conviction process, the interested employer made accommodations for him to continue working, allowing him a leave of absence. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job…
CONCLUSION
Although Mr. More was permitted to resign, he was actually given no choice. Had he not resigned, his employment would have been terminated at the point his AKDL was revoked for longer than 90 days. The Tribunal concludes, therefore, that Mr. More was discharged from employment, and the matter will decided on the merits of a discharge.

Not only on duty conduct, but also off duty conduct, can create misconduct in connection with the work. 

In Traylor, Comm’r Dec. 88H‑UI‑140, March 6, 1989 the Commissioner held, in part:
As the court stated in Grimbel v. Brown, 171 So.2d 653 (La. Sup. 1965), “the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in ‘…disregard of standards of behavior which the employer has the right to expect of his employee...’”

The employer expected Mr. More to maintain a valid AKDL, as that was a job requirement. He knew or should have known that drinking and driving could result in the loss of his AKDL, especially given his DUI conviction in 1994. 
Mr. More’s September 2005 actions, driving under the influence, adversely affected his ability and capacity to perform his duties, as the required AKDL was revoked for a year as a direct result of his own actions. He was, therefore, discharged for misconduct connected with his work.

DECISION
The determination issued on January 20, 2006 is MODIFIED. Benefits are denied pursuant to AS 23.20.379 (a)(2) (discharge) for the weeks ending 
December 24, 2005 through January 26, 2006. Mr. More’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 2, 2006.








Diane Reeves, Hearing Officer

