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CASE HISTORY

Mr. Eben timely appealed a February 2, 2006 determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether he was available for work during the period claimed.


FINDINGS OF FACT
Mr. Eben fillin "" \d "" established an unemployment insurance claim effective January 1, 2006fillin "" \d "". On January 18, 2006, Mr. Eben was advised that he was required to attend a Worker’s Reemployment Orientation meeting on January 31, 2006. He did not attend that meeting. 

Mr. Eben missed the orientation meeting because he forgot about it. A relative that he had been close to passed away on January 21, 2006. He did not contact his reemployment specialist to reschedule his meeting until February 2, 2006 because he was busy helping clean up the relative’s yard so that the house could be sold.
On February 2, 2006, Mr. Eben came into the job service office and rescheduled his orientation for February 7, 2006. Mr. Eben subsequently attended that meeting and has been fulfilling his reemployment services requirements. 

Mr. Eben was originally scheduled for an in-person appeal hearing. The hearing was changed to be held telephonically because Mr. Eben was unable to obtain transportation to get to the appeals office. Mr. Eben explained that he does not have transportation of his own. He normally buys a monthly bus pass using the money he earns from working for his brother-in-law. In February 2006, he used his earnings this month for other bills and did not buy a bus pass. The issue of transportation problems and work and earnings is not before the Tribunal. 
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.357. Able and available for suitable work; reemployment services.

(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has

(1)
completed the reemployment services; or

(2)
has good cause under (b) of this section for failure to participate in the reemployment services.

(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate. A claimant no longer has good cause when the cause preventing participation ends. Good cause includes

(1)
circumstances beyond the claimant's control;

(2)
circumstances that waive the availability for work requirement in AS 23.20.378;

(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and

(4)
referral to reemployment services that the director determines was made incorrectly.

CONCLUSION

To be eligible for benefits, Mr. Eben must show he is ready and willing to immediately accept suitable full-time work. That readiness is also demonstrated by his active participation in the agency's reemployment services program. As described in the above-mentioned regulatory provision, a claimant is ineligible to receive unemployment insurance benefits in any week in which he fails to participate in reemployment services unless he can establish good cause for failing to attend the meeting. 

“Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.


Commissioner decisions addressing missed hearings provide guidance for interpreting the “circumstances beyond the claimant's control” requirement in 8 AAC 85.357, which applies to missed reemployment services orientations.

In McDonald, Comm’r Dec. 97 2444, April 30, 1998, the Commissioner held:

The claimant stated only that he did not appear for the hearing because "some emergencies came up and I completely forgot about the hearing."  In his request for appeal to the Department he made no further argument at all. 

The claimant has failed to show circumstances beyond his control for his failure to attend the hearing as scheduled. Therefore, the Tribunal's decision denying reopening in this matter is AFFIRMED.
Simply forgetting about the meeting does not provide circumstances beyond control for missing a reemployment appointment which a claimant knew about in advance.  In addition, Mr. Eben’s testimony affirmed that he was not available to accept full-time employment during the week in question because he was committed to helping his relatives prepare a house for sale. Benefits must remain denied for the week in which he was unavailable to participate in scheduled reemployment services activities. 
There is no evidence that the agency made a determination regarding work and earnings for the work Mr. Eben has been doing for his brother-in-law, or 
Mr. Eben’s on-going transportation problems. This matter must be investigated by the Anchorage Unemployment Insurance Claims Center.

DECISION
The February 2, 2006 determination is AFFIRMED. Mr. Eben is denied benefits under AS 23.20.378 for the week ending February 4, 2006.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 28, 2006.


Catherine L. Miller

Hearing Officer
