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STATE OF ALASKA DEPT OF ADMIN

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Patricia M Contway
None
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None

CASE HISTORY

Ms. Contway appealed a February 9, 2006 determination that denied her benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Contway began work for the State of Alaska as a project coordinator on March 27, 2005.  Her last day of work was January 20, 2006.

At the end of April or in early May 2005, Ms. Contway was given a cell phone.  Ms. Contway discussed cell phone usage with the administrative assistant who gave her the phone. Ms. Contway was told that everyone in the office had a cell phone, that she should carry it, and it was her cell phone to use.  She further was advised that the State of Alaska paid one flat rate. She was also advised that if there were any problems with the arrangement someone would get back to her.

Ms. Contway testified that during her employment she discussed continued cell phone use with the administrative assistant on three different occasions, and was advised there were no problems.  Ms. Contway had also observed coworkers in the office using what appeared to be state cell phones for personal use.

In November 2005, April, from accounting, contacted Ms. Contway and asked her about her cell phone usage.  Ms. Contway immediately stopped using her cell phone for personal use. An investigation followed, revealing that             Ms. Contway had made long-distance cell phone calls to her husband on        St. Paul Island, Alaska and also a few calls to her family in Iowa. Ms. Contway explained that the few calls that were made to St. Paul Island during work hours were actually business as she had lived there previously and was discussing her program (suicide prevention) with the clinic on the island.  Ms. Contway also admitted to a few emergency calls during the day to Iowa.

Although documents provided by the employer to the Employment Security Division indicate additional problems, in Ms. Contway's termination e-mail, the only reason cited to with any degree of explanation is her personal use of the state issued cell phone, which totaled about $1,700.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
Although there may have been other reasons for the discharge, for unemployment insurance purposes, Ms. Contway is considered to have been discharged from her employment for abusing the use of her cell phone. 

It should commonly be understood that putting company property such as a cell phone to personal use on a large and frequent scale is against the best interests of the employer. At the time Ms. Contway received her cell phone from her employer she made inquires about usage. According to her testimony she was told it was hers to use.  She made other inquires. 
Finally, after many months, she was informed the cell phone was not for personal use. By then, she had incurred a $1,700 phone bill, and was terminated for her actions. Ms. Contway did not continue use of the cell phone after being informed of the violation. 

Certainly, this is a reasonable restriction of the use of the employer’s property. However, this Appeals Tribunal considers Ms. Contway's inquiries about its use credible enough to hold that misconduct cannot now be attached to her actions.  A disqualification will not be imposed. 
DECISION
The February 9, 2006 determination is REVERSED. Ms. Contway is allowed benefits beginning with the week ending January 28, 2006 through the week ending March 4, 2006 if otherwise eligible. Her maximum payable benefits are restored by three weeks and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2006.






Michael Swanson, Hearing Officer

