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APPEAL TRIBUNAL DECISION

    Docket No. 06 0265                         Hearing Date March 9, 2006 

CLAIMANT:
EMPLOYER:

LISA D HUMPHREYS
GALLOS MEXICAN RESTAURANT

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Lisa D Humphreys
Marisa Cedeño

Ludy Ayala

ESD APPEARANCES:
None

CASE HISTORY

Ms. Humphreys appealed a determination issued February 15, 2006, which denied her benefits under AS 23.20.379. The issue is whether Ms. Humphreys  was terminated for work connected misconduct.


FINDINGS OF FACT
Ms. Humphreys worked as a food server for this employer. She began this work in February 2004. Her last day of work was January 25, 2006. Ms. Ayala is the floor supervisor for the restaurant and Ms. Humphreys' immediate supervisor.

The restaurant has a computer system for tracking customers. Tables are  "opened" by the food server when a customer first sits down and is served. Customers are served meals and pay the food server who acts as their cashier. At the end of the food server's shift, all checks, credit card receipts, and cash are tabulated and compared with the computer record of customers and their orders, and the food server submits that amount to the employer keeping the balance, which are tips.
On Ms. Humphrey's last day two food servers were serving in the dining room and Ms. Humphreys was serving in the bar area. Two customers sat down at table 83. They ordered the buffet. It was lunchtime, and the restaurant was somewhat busy. The table was opened by Ms. Humphreys. At the end of their meal they gave Ms. Humphreys a one hundred dollar bill as payment.          Ms. Humphreys had to get change from the bartender. He was slow in making change and the customers got up from their table, ready to leave.                  Ms. Humphreys described this as making her a bit anxious as she was then getting behind.  

After Ms. Humphreys delivered change back to the customer, she did not "close" the table in the computer. Later, two new customers sat down at table 83. They had the buffet. At about the same time other customers sitting at a different table informed Ms. Humphreys they were paying for the customers at table 83. Ms. Humphreys was given a credit card. She applied the charges to both tables to the credit card. 

Ms. Ayala has access to the same computer that tracks customers, and had observed that Ms. Humphreys had not closed out table 83 before seating the new customers. After the credit card transaction, she confronted                   Ms. Humphreys, pointing out that table 83 had not been properly closed out. After she remembered the circumstances, Ms. Humphreys offered to create an entry in the computer to correct the matter. 

Ms. Ayala had given Ms. Humphreys a warning in December about a somewhat similar problem. Ms. Ayala advised Ms. Cedeño, the office manager, about the events and recommended that Ms. Humphreys be terminated. Ms. Cedeño terminated Ms. Humphreys. 

At her hearing, Ms. Humphreys pointed out that just the day before her last day of work she had returned to Ms. Ayala incorrect change she had received from her. 
Ms. Ayala noted that Ms. Humphreys had been a good and reliable worker. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

"The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred." Thies Comm’r Dec.  99 1118, August 26, 1999.
The facts are not in dispute. The employer terminated Ms. Humphreys for her  failure to follow the proper procedure in opening and closing tables she was serving. Properly opening and closing tables is clearly very important and can directly result in a loss to the employer when the procedure is not followed. 
However, there is no allegation of theft in this case, and, in the opinion of this Tribunal, there is not a sufficient pattern of careless attention to this procedure to hold Ms. Humphreys was grossly negligent.  The employer forthrightly noted Ms. Humphreys' otherwise acceptable work performance.
The statute requires finding the misconduct resulting in termination was intentional. This Appeal Tribunal holds that Ms. Humphreys inadvertently failed to follow procedures. 
This Appeals Tribunal holds Ms. Humphreys was terminated from her work but not for misconduct. A disqualification is not in order.


DECISION
The February 15, 2006 determination is REVERSED. Benefits are allowed     Ms. Humphreys pursuant to AS 23.20.379 beginning with the week ending January 28, 2006 through week ending March 4, 2006 and thereafter so long as she has filed and is otherwise eligible. Her maximum payable benefits are restored by three weeks, and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 13, 2006.
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Hearing Officer

