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STATEMENT OF THE CASE

The employer timely appealed a February 17, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Andreacchi began working for the employer in August 2004. She last worked on February 9, 2006. At that time, she normally worked full-time as an office manager and education coordinator and earned $20.00 per hour. The employer is located in Anchorage, Alaska.
In the recent past, Ms. Andreacchi had bought a house and moved to Palmer, Alaska and had a child. In addition, she was also attending school. The stress of all of these changes began to affect Ms. Andreacchi work performance.  
The employer tried to help Ms. Andreacchi by allowing her to work some of her hours at home and arranged the hours that she was required to be at the office around her school schedule. However, Ms. Andreacchi began to work less than a forty-hour week and failed to finish some of her assigned tasks. In addition, Ms. Andreacchi started to have attitude problems. She became rude and hostile to her co-workers and members of the association. 
On January 30, 2006, the employer had a meeting with Ms. Andreacchi. She was counseled on her attitude and work performance. She was advised that she needed to make a commitment to work and come into the office more. In addition, she needed to be more careful with how she treated her co-workers, the members of the association, as well as the teachers and students that she worked with. 
The employer reiterated to Ms. Andreacchi that the success of the business depended on the good will of the members, the teachers and students they worked with. Ms. Andreacchi told her employer that she was depressed due to the stresses in her personal life, but that she would come into the office more often and present a more positive attitude at work. 
On February 1, 2006, Ms. Andreacchi got into a disagreement with a 
14 year-old deaf student over a job shadowing appointment that she was supposed to have arranged.  The student’s teacher received an email that evening from the student who was upset and disappointed that the job shadow arrangement had fallen through. The teacher sent an email to Ms. Andreacchi asking if she had further contact with the student. 
Ms Andreacchi sent back an inflammatory email placing the blame of the situation entirely on the student. She further wrote in her email to the teacher that most of the teacher’s students “got the directions wrong or just missed the boat completely. They need to take more time in reading the directions and listening when I am talking to them. How do they plan on getting jobs when they can’t even follow simple directions?”
The employer continued to receive information from members and teachers that Ms. Andreacchi had been rude or hostile with them. In addition, the following week Ms. Andreacchi got into a disagreement with a co-worker and another sequence of negative emails ensued. The employer discharged 
Ms. Andreacchi on February 9, 2006 for failure to be a positive and productive member of the staff.
STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Although it is understandable that Ms. Andreacchi might be “depressed” or “stressed” due to all of the changes in her personal life, it is her responsibility to the employer to put those issues aside when she comes to work. 
It is the responsibility of an employee to "get along" with other employees to the best of his or her ability.  However, because it is unlikely that any one person can have continual harmonious working relationships with everyone, isolated instances of minor verbal disagreements among employees would not generally constitute misconduct in connection with the work.  Only if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, is the worker considered to have committed an act of misconduct connected with the work.  Wright, Comm'r Dec, No. 9123524, February 14, 1992.  Cited in ESD Benefit Policy Manual, MC 390.25.

Ms. Andreacchi continued to get into arguments with co-workers and to treat clients in an inappropriate manner even after being warned that her behavior was putting her job in jeopardy. Failing to treat clients and co-workers in an appropriate manner breached a behavior that the employer had a right to expect. 

It is the conclusion of the Appeal Tribunal that the employer discharged 

Ms. Andreacchi for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 17, 2006 is REVERSED. Ms. Andreacchi is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending February 18, 2006 through March 25, 2006. The reduction of Ms. Andreacchi’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 30, 2006.


Catherine Miller


Hearing Officer
