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STATEMENT OF THE CASE

Ms. Neal appealed a February 17, 2006 denial of unemployment insurance benefits issued under AS 23.20.375. The issue is whether she properly met reporting requirements.

FINDINGS OF FACT

Ms. Neal became unemployed on September 24, 2005 due to the military transfer of her spouse. She filed for unemployment insurance benefits with a benefit year beginning October 2, 2005. Ms. Neal was told by a Fairbanks Unemployment Insurance Claim Center representative that, since she was moving from Anchorage to Fairbanks, she would have to wait to file for her benefits until she had moved into her new house and was “settled in.”

On October 22, 2005, Ms. Neal relocated to Anchorage. She started looking for work on October 24, 2005. Ms. Neal did not reopen her claim at that time because she lived in a motel for two months and then in base housing for one month. She did not move into her new home and get settled until the end of December.

On December 27, 2005, Ms. Neal contacted the Anchorage Unemployment Insurance Claims Center (AUICC) and reopened her claim. She filed her first two week claim certification for the weeks ending December 31. 2005 and January 7, 2006 through VICTOR, the Division’s telephonic filing system, on January 8, 2006. 

When Ms. Neal got her check around January 23, 2006, it was payment for one week only. Ms. Neal immediately called the AUICC and asked why she did not get paid for the weeks in October, November and December 2005 since she was unemployed the whole time. The claimstaker advised her that she did not get paid because she did not file for those weeks through VICTOR. The claimstaker indicated that she would file the weeks for her, but that she would be denied because she did not file them timely. The claimstaker further advised her that she should wait two weeks until she got the denial in the mail and then file an appeal.
On February 17, 2006, Ms. Neal called the AUICC because she had not received anything in the mail denying her benefits.  The claimstaker advised her that there was no documentation of her call in January and again informed her that she would not be denied the weeks that were not filed timely but that the claims would be filed for her and that she could file an appeal of the denial.  

Ms. Neal’s Notice of Determination and weeks claimed certifications for the weeks ending October 29, 2005 through December 24, 2005 were done on February 17, 2006.

Ms. Neal did not get her claimant handbook until sometime after she reopened her claim in late December due to her change in address. Ms. Neal has no previous unemployment insurance claims.
PROVISIONS OF LAW

AS 23.20.375 provides in part:

(a)     An insured worker is entitled to receive waiting-week

   
credit or benefits for a week of unemployment for which

         the insured worker has not been disqualified under AS

         23.20.360, 23.20.362, 23.20.378 - 23.20.387, or

         23.20.505 if, in accordance with regulations adopted by

         
the department, the insured worker has

(1)       made an initial claim for benefits; and

(2)       for that week, certified for waiting-week credit

           or made a claim for benefits.

8 AAC 85.102 provides:

(a)      An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant

(1)      files a continued claim for the week as required in this section; and

(2)      meets all requirements of AS 23.20 and this chapter.

(b)      A claimant shall file a continued claim

(1)      by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;

(2)      in person or by mail at an employment office of the division, if permitted by the director; or

(3)      by telephone to a telephone filing center of the division, if     permitted by the director.

(c)       A continued claim for a week is filed when

(1)      the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or

(2)      the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.

(d)      The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form. If the postmark date is not readable, the date that the form for the claim was completed is the date of filing. However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.

(e)      The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.

(f)       A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division. For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.

(g)      A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:

(1)      if the director authorizes the filing of bi-weekly claims, the claim may not be filed later than 14 days after the end of the bi-weekly period authorized by the director;

(2)      a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.

(h)      The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances. 

(i)       For the purposes of (h) of this section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

CONCLUSION

In Hickey, Comm'r Dec. 03 2197, December 19, 2003, the Commissioner stated in pertinent part as follows::

Under AS 23.20.375 and 8 AAC 85.102, claims for unemployment benefits must be filed within two weeks of the last week ending date for which a claim is filed. Any claim filed after the two-week allowable time may be accepted only if some circumstance beyond the control of the claimant prevented timely filing. Past decisions by the Department have held that incorrect information given a claimant by a call center representative can provide good cause for a late appeal. Welch, Comm’r Review 97 0335, April 29, 1997. We believe the same principle applies in excusing the late filing of bi-weekly claims. Though the claimant was given written instructions to continue filing, she was apparently confused by call center instructions that she would continue to be denied.

Giving the claimant the benefit of the doubt, we hold she has established that circumstances beyond her control prevented her from filing timely claims.

There is no dispute that Ms. Neal failed to file her certifications for the weeks ending October 29 through December 24, 2005 in an untimely manner. What must be decided is whether she had good cause to delay filing.

Good cause is defined as some reason beyond an individual’s control that prevented timely filing. Ms. Neal filed a claim year for benefits and was informed to wait to file through VICTOR until she was “settled” into her new home. She insisted that she was not aware that she was required to file every two weeks and that she understood when she got settled in her new home she would be paid her benefits. The fact that she had not received a claimant handbook until after she received her first check in late January, and that she had never before filed a claim for benefits, lead to the Tribunal to the conclusion that she was confused by the claimstaker as to what she had to do to receive her benefit checks.
Based upon her sworn, unrefuted testimony, the Tribunal holds that she filed untimely claims for the weeks in question but for reasons beyond her control. Benefits for the weeks ending October 29 through December 24, 2005 are allowed.
DECISION

The determination issued on February 17, 2006 is REVERSED. Benefits are allowed pursuant to AS 23.20.375 for the weeks ending October 29, 2005 through the week ending December 24, 2005.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 17, 2006.


Catherine Miller

Hearing Officer

