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Mr. Carlson timely appealed the February 22, 2006 determination that held the disqualifying provisions of AS 23.20.379 do apply to his separation from work. The issue is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Carlson worked for the employer from April 26, 2005 through January 31, 2006. He was paid $22 hourly for full-time work as a driver at the employer’s Kodiak, Alaska, location.

On January 6, 2006, Mr. Carlson had a small accident while driving the employer’s truck. He broke a tail-light lens and scratched the paint on a vehicle in the McDonald’s parking lot. Immediately after the accident, he went into the restaurant to notify the vehicle’s owner of the damage. Mr. Carlson told the owner to take the vehicle to a specific autobody shop to have it repaired, advised her that he would pay for the damage himself, and told her he did not want his employer to know of the accident. 

Ms. Mahoney, the Kodiak Operations Manager, was not in Kodiak at the time of the accident. She was at the Anchorage airport about to leave on vacation. Before leaving Kodiak, she had told all staff members, including Mr. Carlson, what to do if a problem should arise: she was to be called, or the Anchorage office was to be called if she did not answer her cellular phone. The appropriate phone numbers to call were posted in the employee break room.
Mr. Carlson did report the accident to Ms. Mahoney on her return to work, January 24, after she had already heard about it from other workers. She then investigated the matter. After interviewing the owner of the damaged vehicle, she felt that Mr. Carlson’s behavior in telling the owner not to report the accident to the employer was an attempt to cover up the incident and was, therefore, an act of dishonesty.
Mr. Carlson argued that he did not report the January 6 accident immediately to Ms. Mahoney, as he did not want to ruin her vacation. He felt he was not being dishonest, as he had planned to advise Ms. Mahoney of the accident when she returned to work. In the meantime, he did not want the vehicle’s owner to have to wait for the employer to authorize payment for the repair work. 
During the evening hours on January 6, Mr. Carlson reported the accident to Jamie, the senior driver, who told him not to “worry about it.” Mr. Carlson did not think of reporting the accident to the Anchorage office, as he did not have that office’s phone number on his cellular phone’s speed dial. He did not think to go back to the Kodiak office to get the Anchorage office’s phone number to report the accident. After the accident, he was “upset and not thinking clearly” and had already made the decision to pay for the damage himself.
On January 31, 2006, Ms. Mahoney discharged Mr. Carlson for dishonesty, in trying to circumvent reporting his January 6 accident to the employer, and for failing to follow her specific guidelines for reporting an on-the-job accident.  

Mr. Carlson had been involved in two previous accidents and had failed to report either accident to the employer, saying “it was no big deal.” After his December 9, 2005 accident, Ms. Mahoney warned him that, in the event of any future accidents, he was to stop what he was doing, contact her immediately to report the accident, and stay on the accident scene until she arrived. 
Mr. Carlson acknowledged that he had been issued such a warning.
PROVISIONS OF LAW

AS 23.20.379 provides in part:   

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)  was discharged for misconduct connected with the insured worker’s work.
8 AAC 85.095 provides in part: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means
(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

“Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work.” Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

It is expected in the employment relationship that a worker not only be honest but also follow the directions the employer gives him. Mr. Carlson’s contention that he was not being dishonest and that he had planned to advise 
Ms. Mahoney of the final accident on her return to work does not absolve him of the requirement that he immediately inform the employer of an on-the-job accident. He could have telephoned Ms. Mahoney or the Anchorage office from his cellular phone immediately after the accident. He had been given clear instructions to do so just before Ms. Mahoney went on vacation, as well as only a few weeks before, when issued a written warning. In circumventing the manager’s clear and reasonable instructions, Mr. Carlson was guilty of insubordination. As noted in the Layman decision (above), insubordination is considered to be misconduct. Thus, Mr. Carlson’s employment was terminated for work-connected misconduct. 

DECISION

The February 22, 2006 determination is AFFIRMED. Benefits are denied pursuant to AS 23.20.379 for the week ending February 4, 2006 through the week ending March 11, 2006. The claimant’s maximum benefit entitlement is reduced by three weeks. Further, he may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 16, 2006.








Diane Reeves, Hearing Officer

