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STATEMENT OF THE CASE
Ms. Davis timely appealed a February 2, 2006 determination that denied benefits under AS 23.20.379. The issue is whether she quit suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT

Ms. Davis began working for the employer on October 16, 2005. Her final day of work was December 21, 2005. She worked part-time as a prep cook, earning $10 per hour. She generally worked the 4:00 p.m. until closing shift.
Ms. Davis’s work required that she lift heavy frozen items, perform dish washing, and clean the kitchen and restaurant lobby. She requested to be transferred to the day shift, as the work was easier for her. She was not given permission to work the day shift, except during her last two days on the job.

In mid-December, her left hand and wrist became swollen and painful. She visited the emergency room on December 18 and was told to stay home for two days.  
Ms. Davis returned to work on December 20. She worked that day and the following day. By December 22, she no longer had use of her left hand due to swelling and pain. 
On December 22, Ms. Davis telephoned her supervisor, Josh, and told him that she would not be at work for approximately one week because of the condition of her hand/wrist and her need to see a doctor. She also told Josh that she would call back and let him know her medical status.

On December 31, when she went to get her paycheck and let the employer know of her medical status, Ms. Davis discovered that she had been discharged on December 26, 2005 for failing to call in for several shifts. She was told that Josh never passed on the message that she had called him on December 22.

Ms. Davis wanted to keep her job, but the employer was, at that point, unwilling for her to continue her employment. 

Ms. Davis received no warnings during her employment. 

Ms. Davis’s medical report (exhibit 7, page 2) indicates she was unable to work full-time until January 11, 2006 due to left wrist pain. The doctor set a lifting restriction of 20 pounds for her.
Ms. Peery, the representative for the employer, works for Advanced Financial Services, the company who does payroll for the employer. She has no personal knowledge of Ms. Davis’s work separation. She simply read the details of 

Ms. Davis’s work separation from a statement that the owner had provided her prior to the hearing. 
STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

An employer representative attended Ms. Davis’s hearing but, as in Mendonsa, above, did not bring forth any witnesses with first-hand knowledge of critical events to give sworn testimony. The evidence the employer brought forth for the hearing consisted of hearsay evidence only. Thus, this case rests on the credibility of the sworn testimony given by Ms. Davis, and that testimony has not been disputed.   

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.
The Tribunal concludes that Ms. Davis had a compelling reason for her final absence---she had a painful and swollen left hand and wrist. By notifying her supervisor on December 22 of her week-long absence, she fulfilled the requirement in Tolle, above, to make a reasonable attempt to notify her employer. That her supervisor did not pass her message along does not negate the fact that she had contacted the employer. Accordingly, the disqualifying provisions of the statute do not apply to this work separation.
DECISION

The February 2, 2006 determination is REVERSED. Ms. Davis is allowed benefits pursuant to AS 23.20.379 for the week ending December 31, 2005 through the week ending February 4, 2006, and thereafter, if she filed and was otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 20, 2006.
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