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CASE HISTORY

The interested employer, Sunrise Grill and Pancake House, appealed from a February 23, 2006 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Ms. Saylor’s separation from work. The issue is whether she quit work without good cause, or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT
Ms. Saylor worked as a food server for this employer. Her last period of employment began in May 2005 and ended Sunday, January 29, 2006. 
Ms. Saylor normally works from 6 a.m. to 2 p.m. According to Ms. Saylor she arrived at work on her last day and found the cooler door open. The owner's son was retrieving items from the cooler. The staff that morning consisted of Ms. Saylor, Tony, one of the owners of the restaurant and the cook, the owner's son, and a dishwasher.

According to Ms. Saylor, she remained the owner's son that the owner had recently cautioned everyone to keep the cooler door closed to avoid spoiling food. Ms. Saylor then went into the cooler herself to retrieve items, like lemons that needed to be prepared for the day. At that time, Tony, came back from purchasing milk and discovered Ms. Saylor in the cooler with the door still open. He came up to Ms. Saylor and began cursing at her about leaving the cooler door open and that she had been told before not to leave it open. 
Ms. Saylor was unable to explain that she had not left the door open in the first place. The owner continued calling her names (he had sworn at her before). She told him not to yell at her, which angered him further and at about that time he told her to get out and held the side door open for her. Ms. Saylor left; the time was about 6:20 a.m. Ms. Saylor denied swearing, or yelling at the owner.
The employer contended that Ms. Saylor was temperamental, did not like being told what to do, and was always threatening to quit and "go to the Department of Labor." According to Ms. Ganime Ametovski, wife of Tony, Tony reminded Ms. Saylor not to let the cool door stand open at which Ms. Saylor began swearing at Tony and walked out. The employer provided a written statement from the dishwasher, David, which states in part, "I talked to the waitress Audrey and she came storming in by the dishwasher, said she quit, grabber(sp) her coat and left. I didn't witness anything." (Exhibit 11)      
PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
In Mendonsa, Comm'r Decision Docket No. 04 0577, June 8, 2004, the Commissioner states in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

The parties disagree on nearly every point including whether Ms. Saylor quit her work or was terminated. The Appeal Tribunal relies most heavily upon sworn testimony compared to hearsay (Mendonsa above); as stated above, unless there is a compelling  credibility reason to consider hearsay statements more reliable than direct sworn testimony the Tribunal must rely most heavily on direct, sworn testimony. In this case, the Appeal Tribunal does not find the testimony of the one eye-witness, Ms. Saylor herself, to be clearly not credible. Therefore, from her direct testimony the Tribunal holds Ms. Saylor was terminated from her employment. Furthermore, since Ms. Saylor denied leaving the cooler door open or addressing the owner in an insubordinate manner the Tribunal also cannot find work connected misconduct relating to her dismissal. 
This Appeals Tribunal, therefore, holds that, for unemployment insurance purposes, Ms. Saylor was not discharged from her work for work-connected misconduct and a disqualification will not be imposed. 
DECISION
The February 23, 2006 determination is AFFIRMED. Ms. Saylor remains allowed benefits beginning with the week ending February 4, 2006 through the week ending March 11, 2006. Her maximum payable benefits are not reduced by three times her weekly benefit amount, and she may still be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2006.
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