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CASE HISTORY

The interested employer, Odom Corporation, timely appealed a determination dated February 15, 2006 that held the disqualifying provisions of AS 23.20.379 did not apply to Ms. Wilson’s separation from work. The issue is whether the employer discharged Ms. Wilson for misconduct connected with her work.
FINDINGS OF FACT
Ms. Wilson had worked as a purchasing agent since August of 2002. She worked full-time earning $17.25 per hour. Ms. Wilson’s last day of work was on January 12, 2006. She was suspended for failing a drug test and subsequently terminated on January 20, 2006. 

On January 11, 2006, Ms. Wilson was observed “nodding off” at her desk. Her supervisor called her into her office and asked if anything was wrong. 
Ms. Wilson told her supervisor that her aunt had died on January 10, and that she did not get very much sleep that night. She told her supervisor that she would have to take some time off to go to the funeral, but she did not know exactly when that would be. Her supervisor told her to take the rest of the afternoon off to take care of things. 
On the morning of January 12, 2006, Ms. Wilson’s supervisor again saw her struggling to stay awake at her desk and slurring her words. In addition, the supervisor had heard from other employee’s that Ms. Wilson was seen driving down the wrong side of the road and tripping up the stairs. The supervisor contacted management and was told to have Ms. Wilson take a drug test.
Ms. Wilson was asked, and consented, to take a drug test as per company policy. Ms. Wilson was immediately driven to an independent testing company. After the test was done, the technician advised Ms. Wilson and the employer that she had tested positive for opiates and that the test would be sent to a lab for further testing to determine if the opiates were from “street” or prescription drugs. Ms. Wilson was suspended pending the results of the testing. 
Ms. Wilson left that afternoon for Seattle to attend her aunt’s funeral.
On January 18, the drug test came back from the lab and indicated a positive for opiates. The test did not indicate whether or not the opiates were from “street” drugs or prescription drugs. The medical officer contacted Ms. Wilson and advised her that she had tested positive for opiates. He did not ask her if she was taking any prescription drugs that contained opiates and she did not volunteer the information. Ms. Wilson was discharged effective January 20, 2006 for failing the drug test. 

The employer’s Drug and Alcohol Policy does not address elements 4, 5, 8 and 9 of AS 23.10.620(b) below (see Provisions of Law section). Those elements cover the types of drugs that will be tested for, description of the testing methods and the employee’s rights to a confirmatory drug test review, an employee’s rights to obtain written test results, the employer’s obligation to provide written test results, and an employee’s rights to explain positive test results in a confidential setting.
Ms. Wilson’s position does not fall under the parameters of an FAA safety sensitive position, nor is she required to have any certifications to perform her work. She adamantly denies driving on the wrong side of the road or being a danger to anyone. She contends that she advised the employer when she was hired that she takes hydrocodone, a pain medication, which is derived from opiates. Ms. Wilson has been taking the pain medication since she injured her neck in 2000 and receives a prescription every month from her doctor.

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(f)      In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3) “misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.

AS 23.10.620. Employer Policy.

(a) Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing. 

(b) 
The written policy on drug and alcohol testing must include, at a minimum, 

(1) 
a statement of the employer's policy respecting drug and alcohol use by employees; 

(2)
a description of those employees or prospective employees who are subject to testing; 

(3)
the circumstances under which testing may be required; 

(4)
the substances as to which testing may be required; 

(5)
a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d); 

(6) 
the consequences of a refusal to participate in the testing; 

(7) 
any adverse personnel action that may be taken based on the testing procedure or results; 

(8)
 the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test; 

(9)
the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action; 

(10)
a statement of the employer's policy regarding the confidentiality of the test results. 

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.



CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“[C]hanges in statute must be made by the Legislature and are not within the purview of either the Tribunal or the Department. Neither the Tribunal nor we can ignore or change the statute's clear wording..” Yawit, Comm’r Dec. 95 0102, March 17, 1995
The Department “must abide by the parameters set by the legislature” in the language of a statute. (Comm’r Dec. Hutchens, 97 0427, June 16, 1997; other cites omitted.
In Smith Comm’r Dec. 00 2523, June 21, 2001, the Commissioner of Labor and Workforce Development held:

The Tribunal concluded that the provisions of AS 23.20.379(f) do not apply to this case because the employer's drug policy 

(exhibit 13) did not conform to all the necessary items in AS 23.10.620. We agree with that assessment. The policy is deficient in at least four of the requirements found in that statute. Misconduct cannot be found under AS 23.20.379(f).

Because there is no supporting evidence that the claimant was working under the influence of drugs, or that her injury resulted from such use, we cannot support the Tribunal's conclusion that she was fired for misconduct. Section (f) of the statute is not applicable because the drug policy of the employer does not comply with AS 23.10.620 as required. 

AS 23.20.379(f) specifically sets the standard for a claimant's violation of drug policy that may lead to disqualification for misconduct. If that standard is not met, and the claimant was fired for violating the employer's drug policy, as was this claimant, the other sections of that same statute cannot be used to find misconduct. Therefore, in spite of the fact that the claimant knew she would test positive for use of marijuana, we must hold she was fired for reasons other than misconduct connected with her work.

As shown in the Provisions of Law section above, AS 23.20.379(f) provides misconduct includes ”conduct in violation of an employer’s policy concerning the use of drugs and alcohol, but only if the policy is consistent with AS 23.10.620.” (underlining added)

AS 23.10.620(b) requires at a minimum that an employer’s written drug policy must address ten, sometimes multi-part, elements. Failure of a drug policy to address all the elements of AS 23.10.620 renders a discharge to result for reasons other than misconduct connected with work (see Smith cited above).

The pages of the employer’s drug policy submitted for the hearing record do not address all the mandatory elements listed in AS 23.10.620. The Tribunal must abide by the parameters established by the legislature (see Yawit and Hutchens cited above). Since the employer’s written policy does not fulfill all the requirements of AS 23.10.620, Ms. Wilson’s discharge cannot constitute a discharge for misconduct connected with work under AS 23.20.379.

The disqualification dates have been changed to correctly reflect the week in which Ms. Wilson was placed on an indefinite suspension. 

DECISION
The determination dated February 15, 2006 is AFFIRMED and MODIFIED. Ms. Wilson remains allowed benefits beginning with the week ending January 21, 2006 through the week ending February 25, 2006. Her maximum payable benefits are not reduced by three times her weekly benefit amount and she may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2006.
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Hearing Officer

