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STATEMENT OF THE CASE

On March 3, 2006, Mr. Bernovich filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Bernovich began working for the employer on February 1, 2005. He last worked on February 1, 2006. At that time, he normally worked 35 hours per week and earned $12 per hour.

Mr. Bernovich was hired as the sole cook and kitchen manager. He was in charge of purchasing food and the maintenance of kitchen operating expenses. Although he was not given a specific or maximum budget to work within, the employer expected that his four years of experience running a kitchen would facilitate a profit or at the very minimum meet expenses.

Mr. Bernovich was expected to serve only food that was healthy and fresh, and to date all food before it was put in the refrigerator. He was also expected to keep the kitchen clean and treat customers with good customer service, including making sure tables were set and condiments stocked and available.

On several occasions, Mr. Carle and Ms. Dryke, Moose manager and accountant respectfully, noticed bad odors emanating from the kitchen area.
When Mr. Bernovich was confronted, he said there was nothing to clean. The employer conducted its own inspection and found items in the refrigerator that were not dated, including old fish and rotting carrots, and hamburger that was left out on the counter all night. Another most foul smell was tracked down by Ms. Dryke to a bucket of water, hidden away and full of rancid decomposing potatoes. Garbage was also left out in a manner obtainable by ravens and strewn all about following a fowl frenzy.
Mr. Bernovich was aware of the State health laws requiring the dating of food, both as offered by the employer in pamphlet guidelines and as the result of his enrollment in culinary school. He did not always date the food because he did not always remember. As a result, he served rotten clam chowder and moldy bread. He does not know the source of the potato bucket, but believes it must be an oversight from one of the many outside groups who also used the kitchen for charitable events. He had left the hamburger out at the request of the bartender, who had intended to make chili.
Ms. Dryke had several encounters with Mr. Bernovich regarding the misuse of the big screen television up until a month before his separation. She also overheard numerous complaints from diners regarding less than satisfactory service from Mr. Bernovich, mostly to each other or the bartender.
Sometime within one month of his separation, Mr. Carle warned Mr. Bernovich that his job performance was not meeting the employer’s expectations and that his job was in jeopardy. Mr. Carle warned Mr. Bernovich that he needed to cut back on kitchen expenses without sacrificing food quality, all food must be dated and properly handled, and customer service must improve.
On January 31, Mr. Carle received a complaint from a senior citizen customer, stating he would not dine at the facility if Mr. Bernovich was the cook. He had to get his own napkin, silverware, and salt and pepper, and stated if he wanted to get all that himself, he could have cooked at home. After considering this complaint in lieu of Mr. Bernovich’s past performance and warning, and the kitchen operating budget being $7,000 in the hole, Mr. Carle decided to discharge Mr. Bernovich on February 1, 2006. Mr. Carle felt what he saw as a decline in Mr. Bernovich’s attitude to be related to his having a second job.
Mr. Bernovich was unaware the dining area was in need of restocking. He did not have a second job, but left on two occasions with prior approval to go home and check on his daughter. He was frustrated at not being given a budget to work within, and tried his best to run an efficient kitchen. He had asked for suggestions on how to save money from Mr. Carle, who had told him he had no idea, and that is why he had hired him.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

As stated in Brown, above, if a worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. Mr. Bernovich’s ability to budget the kitchen for profit is dubious. He asked for help and was told none was available. He was not given a budget or any guidelines within which to operate, and there is no evidence that he intentionally or recklessly overspent or misallocated funds. For these reasons, although the employer may have considered the deficit in the decision to discharge, a discharge for this reason alone is not for work related misconduct on the part of Mr. Bernovich.
"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause
can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  Vaara, Comm'r Dec. 85H-UI-184, Sept. 9, ’85.
The instances of not dating food, serving bad food, and not keeping the dining room tables set is another matter. Dating food and serving only healthy food are not only reasonable requirements of the employer, they are found in State health law, as Mr. Bernovich himself attested to knowing. Mr. Bernovich had four years experience as a kitchen manager; he can be held accountable to come up with a system for labeling food so as not to serve food that is inedible. Such an oversight could have grave results for the employer and the employer’s reputation within the community of Craig. This is not taking into consideration the hamburger or bucket of potatoes, which may not have been Mr. Bernovich’s fault initially, but which were his responsibility ultimately. 
Mr. Bernovich may not have known the tables were not all properly set, but it was his job to know. Because he had been put on notice a month before that his job was in jeopardy and his performance not satisfactory in the areas of budgeting, handling of food, and customer service, more was expected of him. While he may not have been capable of turning the budget around, it is hard to believe he was not capable of keeping a table set. Because he had been put on notice, the request was reasonable, and he has not provided a circumstance beyond his control for not abiding by the request, his slack in not ensuring his tables were properly set displays a willful and wanton disregard for his employer’s interest, and therefore misconduct in connection with the work.
DECISION

The notice of determination issued in this matter on February 23, 2006 is AFFIRMED. Mr. Bernovich is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending February 11, 2006 through March 18, 2006. The reduction of Mr. Bernovich’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 30, 2006.


Janice Carran, Hearing Officer
