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CASE HISTORY

Mr. George timely appealed a March 2, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged him for work-connected misconduct.

FINDINGS OF FACT

Mr. George began working for the employer on December 28, 2005 and last worked for the employer on January 13, 2006. He was paid $10 hourly for full-time work as a Maintenance Technician.

On January 13, Mr. George was in an employee workshop having to do with company benefits. He asked a lot of questions to clarify the information that was being presented. Charlie, his supervisor, who was also conducting the workshop, appeared not to like Mr. George’s question asking. Charlie instructed Mr. George to go back to the work area and said he would meet with him later, one-on-one. 
Mr. George was upset by what he considered being “singled out,” “badgered,” and excluded from the workshop. 
In the private meeting between Mr. George and Charlie, Mr. George began asking questions about why he was excluded from the meeting and became upset when Charlie told him to take off the company-issued coveralls and would not answer his questions. At that point, Mr. George believed he was fired and left. Prior to January 13, he had been able to take his company-issued coveralls home after each workday to clean them.

Mr. George called Charlie back a few days later. Charlie told him that his employment had been terminated because he felt Mr. George was not “appropriate” for the job. He was not warned during his employment. Charlie offered to give him a good work reference.
Mr. George has Post Traumatic Stress Disorder (PTSD) from having served in the military in Iraq. When he is upset, his breathing becomes heavy, he gets very emotional, and his body trembles. At times, he becomes so overwhelmed by the situation that he has to get away from the situation. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer may have felt it had cause to discharge Mr. George. However, an employer representative did not appear at the hearing and thus did not provide evidence as to specifically what behavior caused the work separation. Asking questions of the employer is not, in and of itself, wrong. A discharged for being “inappropriate” for the job, without testimony to show otherwise, is not a reason that would lead to a conclusion of work-connected misconduct. 

Based on the evidence presented, it is concluded that the hearing record lacks evidence of sufficient quantity and quality to establish the discharge was for misconduct connected with the work, as misconduct is defined for unemployment insurance purposes. 

DECISION

The March 2, 2006 determination is REVERSED. Mr. George’s benefits are allowed beginning with the week ending January 21, 2006 through the week ending February 25, 2006, as well as thereafter, if he was filing and otherwise eligible. His maximum payable entitlement is not reduced by three weeks, and he may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 23, 2006.


Diane Reeves, Hearing Officer
