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STATEMENT OF THE CASE

Mr. Wukasch filed a timely appeal against a March 1, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Wukasch began work for the employer in April 2004. He worked full-time as a cook. He earned $10.25 per hour. His last day of work was February 4, 2006. In the past, it was not uncommon for Mr. Wukasch to work six and seven days a week.

On February 5, 2006, Mr. Wukasch came into work in the early afternoon to pick up his W-2 form. His employer asked him if he would stay work since it was Superbowl Sunday and the cook that was scheduled did not come in. Mr. Wukasch told the employer that he had to get his taxes done first and then he would come back and work. 

Mr. Wukasch got his taxes done and went to the bank to cash his check. On the way to the bank, Mr. Wukasch was pulled over by the police for an outstanding warrant and advised that he had failed to pay fines on a prior conviction and needed to take care of things immediately or he would be put in jail. Mr. Wukasch showed the officer his tax refund and told the police officer that he was on his way to cash the check and that he would pay his fines.

When Mr. Wukasch got to the bank, he was advised that his account had been closed on September 13, 2005 for failure to pay a fine for returned checks that occurred in June 2005. Mr. Wukasch had several paychecks from his employer that had bounced and had caused his account balance to be negative $9.89.

Mr. Wukasch knew in July 2005 that his bank would not allow any personal checks to be cashed because of the past problems, but he thought that they would allow him to cash government checks, so he never resolved the issues on his account. He never received notice that his account had been closed because he had no mailing address. The bank charged Mr. Wukasch $50.00 to open up a new account before he was allowed to cash his check. 

Mr. Wukasch was angry at having to spend money to open a new account and blamed his employer for his misfortune. He decided not to show up for work. He waited until 9:00 p.m., about an hour before closing time and called the bartender at work and asked her to leave a message for his employer. He told her to tell him that he was not coming in and “called him some names.”

On February 6, 2006, Mr. Wukasch came into work and found someone else working his shift. He was told to call his employer. Mr. Wukasch called his employer and told the employer that he owed him $50.00 for having to open a new account. The employer told him that he was discharged for failing to come into work.

Mr. Wukasch does not believe that he should have been discharged or that he committed misconduct in connection with his work. He contends that he was not scheduled to work on that Sunday, and that he was going to work as a friend not an employee. Mr. Wukasch states that his employer discharged him because the employer is an owner not a cook and was frustrated at having to cook by himself on Superbowl Sunday.  

STATUTORY PROVISIONS

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

Mr. Wukasch’s contention that he was going to work as a friend, not an employee, is not logical. Even though Mr. Wukasch was not on the original schedule, he was asked to work, and agreed to work. The employer owns a business; he did not ask Mr. Wukasch to cook for a personal party as a friend, he asked him to work at the restaurant covering a normal shift as an employee. 

Mr. Wukasch’s failure to tell the employer that he had changed his mind about coming to work prohibited the employer from having an opportunity to find another cook to cover the shift. Although it is understandable that Mr. Wukasch might be angry at having bank problems that were partially the employer’s fault, it does not excuse him from missing work nor does it constitute good cause for failing to contact his employer and let him know he was not coming in. 

The evidence presented fails to establish any compelling reasons for Mr. Wukasch’s absence from work or his failure to call in properly. As such, Mr. Wukasch’s unexcused absence establishes misconduct in connection with the work.

DECISION

The notice of determination issued in this matter on March 1, 2006 is AFFIRMED. Mr. Wukasch is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending February 11, 2006 through March 18, 2006. The reduction of Mr. Wukasch’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 29, 2006.
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