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CASE HISTORY

Ms. Palama timely appealed a December 13, 2005 determination that denies benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Palama began working for the employer on November 11, 2004. Her last day of work as a bartender was October 25, 2005. Ms. Palama earned $9.00 per hour plus tips for part-time work.

Ms. Palama worked the night shift and it was her responsibility to close the bar at 2:00 a.m. during the week and 3:00 a.m. on the weekends. The closing chores took approximately one hour to complete, and most bartenders got most of the work done before closing the bar. 

Ms. Palama did not like to start her closing chores while the bar was still open, even if business was slow. Although she did not get paid for staying late, she preferred to wait until the bar was closed before she started cleaning up. She did not like to stock the bar while there were customers as she had to leave the bar unattended when she went to the other side of the building to get the beer. 
On October 21, 2005, Ms. Palama left a note in the employee log book indicating that she had been in the bar until at least 4:30 a.m. watching a stranger in the parking lot. The employer was concerned after reading the note because Ms. Palama was in the bar so long after hours. 

On October 28, 2006, the bar manager, who lived down the street from Ms. Palama, noticed at 4:30 a.m. that Ms. Palama was not yet home. She drove to the work site and saw Ms. Palama leaving the bar with her boyfriend and her three-year old child. Ms. Palama was discharged the following day for being in the bar after hours.
ARGUMENTS OF PARTIES
CLAMAINT:

Ms. Palama argues that she was never warned about not being allowed to stay in the bar after hours and that she often stayed there for several hours after closing with her boyfriend, son, sister and other friends because she “didn’t think she had to be in a hurry.” She contends that she asked for and received permission to have people in the bar with her while she finished closing up because she did not like being in the building alone.

Ms. Palama further argues that she never received or saw a copy of the employee handbook which warns that staying late in the bar after hours is grounds for dismissal and had no idea that she was not allowed to stay in the bar as long as she wanted. 
EMPLOYER:

The employer argues that Ms. Palama was warned on March, 14, 2005, April 23, 2005, and October 22, 2005. The employer submitted a log book that records specific warnings to Ms. Palama on the March and April dates, but the log entry on October 22, 2005 indicates that she was going to be given a final warning. The log does not have a follow-up entry indicating exactly when that final warning took place. The employer contends that Ms. Palama was warned October 22, 2006. 
The employer argues that Ms. Palama asked and received permission to have her boyfriend at the bar while she finished cleaning up because he was her ride home, but she was never given permission to stay in the bar after hours either by herself, with her boyfriend, or with other friends. She was supposed to finish her chores and leave as soon as possible.

The employer contends that the claimant received a copy of the handbook, and that there is a copy posted behind the bar and in the office that clearly states employees are not allowed to be in the bar after-hours unless authorized and approved in advance by the management. In addition, the employer points out that Ms. Palama replaced a bartender that had been discharged for being in the bar with friends after hours, and several other bartenders were discharged during her employment for the same reason. 
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The employer’s log was written as the events unfolded over a fairly long period and is more convincing as to its truth when weighed against the testimony provided by Ms. Palama. Ms. Palama’s contention that she was never warned on March 14, and April 23, 2005 when the log clearly records that she was, diminishes her credibility. As such, even though the employer’s log does not specifically state when Ms. Palama was warned regarding the October 22, 2005 incident, the employer’s testimony that she was warned is more credible than Ms. Palama’s denial.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.” In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

The employer’s request that employees leave the bar as soon as possible after closing is reasonable. Ms. Palama was aware of the employer’s policies from the handbook and previous warnings. Ms. Palama had no legitimate reason to be in the bar, with or without friends, several hours after closing. As such, her discharge amounted to misconduct in connection with the work and benefits were properly denied. 
DECISION
The December 13, 2005 determination is AFFIRMED. Ms. Palama is disqualified beginning with the week ending November 5, 2005 through the week ending December 10, 2005. Her maximum payable benefits continue to be reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 11, 2006.

Catherine Miller, 

Hearing Officer

