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STATEMENT OF THE CASE

Ms. Jenkins timely appealed a February 22, 2006 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Jenkins began working for the employer on August 9, 2004. Her last day worked was November 14, 2005. She earned $12.50 per hour as an on-call bus driver.  

Ms. Jenkins’ schedule varied day by day dependent on the needs of her employer and her availability.  She normally worked at least two shifts a week, although there were times when Ms. Jenkins called in to ask for additional shifts or the employer would contact her if they needed her.
On November 2, 2005, Ms. Jenkins completed a Request For Time Off (RTO). She asked to have off from November 18 through December 18, 2005. She had a paid airline ticket from the military to go to Tennessee for a medical check up. Since she had relatives in the area, she arranged to have extra time to visit with her family and spend some quality time with her husband before he was deployed to Afghanistan. 

The employer declined the request for leave on November 9, 2005 and put it in a route box for Ms. Jenkins to pick up when she returned the bus route book. Ms. Jenkins contends that she never received the RTO and did not know that her leave was declined. Since she had never had a problem getting time off before and it was not uncommon to not receive the RTO form back, she assumed that her leave was granted. 

On November 14, 2005, Ms. Jenkins completed her bus route and went home. No one advised her during the day that there was work available to her the following day. Her employer contends that they attempted to leave a message on her home phone for her to come into work on November 15, 2005, but that her “mail box was full.” Ms. Jenkins did not have a message machine or voice mail on her home phone and that she was unaware of any attempt from her employer to advise her of available work. The employer contends that they had work for Ms. Jenkins on November 16 and 17, but they made no further attempts to contact her and advise her that there was work available. 

Ms. Jenkins went into work on November 16 and 17 to deliver Christmas cards. Even though she spoke to the dispatcher regarding her upcoming trip the dispatcher did not tell her that her request for leave had denied or that there was work available to her on either of those days.  

Ms. Jenkins left on her vacation without further contact from her employer. When she came back from vacation she immediately contacted her employer to ask when work would be available. She was advised that she had been discharged from work for job abandonment.

Ms. Jenkins spoke with her employer several times in regards to wanting time off because of her husband’s deployment to Afghanistan. At one point, she had even discussed taking off the entire time her husband was deployed. She wanted the extra time off because she is home schooling three children and it would be more difficult to home school and work with her husband gone. The employer never indicated verbally to her that her request would be denied. 

The issue of availability for full-time work is not before the tribunal.

STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….
(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The evidence supports that Ms. Jenkins was an on-call worker with an irregular schedule and that she completed her last assignment of work on November 14, 2005. When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, the employer has not met the burden of establishing that the separation occurred for misconduct. Ms. Jenkins’ unrefuted testimony is that she did not receive the RTO denying her request for time off and that she only became aware that there was a problem after she came back from leave.  

In addition, Ms. Jenkins was an on-call worker and the testimony does not show that the employer ever advised her of any specific assignment past November 14, 2006. In Steffan, Comm'r Dec. 9426783, August 4, 1994, the Commissioner of Labor referred to Tran, Comm'r Decision 9026409, June 28, 1990, to define layoff. The Commissioner held the term layoff is limited to: “...any termination by the employer due to lack of work, i.e., due to the failure of the employer to provide further work for reasons other than employee misconduct, inability to do the work, or failure in job performance.”

Ms. Jenkins completed her last assignment and received no additional assignments. A layoff for lack of work does not create a separation issue. No separation from work issue arises under AS 23.20.379. The determination under appeal will be affirmed.

There is no evidence that the agency has addressed the issue regarding Ms. Jenkins’ availability for work. This matter must be investigated by the Anchorage Unemployment Insurance Claims Center. 

DECISION

The notice of determination issued in this matter on February 22, 2006 is AFFIRMED. Ms. Jenkins is allowed benefits under AS 23.20.379 for the weeks ending November 19, 2005 through December 24, 2005 so long as she is otherwise eligible. There is no reduction of benefits, and she is potentially eligible for the receipt of extended benefits.

The issue of Ms. Jenkins’ availability under AS 23.20.378 is REMANDED to the Anchorage Unemployment Insurance Claims Center for investigation and issuance of a determination, if necessary.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 29, 2006.
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Hearing Officer

