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STATEMENT OF THE CASE

On March 6, 2006, Mr. Silas filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Silas began working for the employer on December 16, 2004. He last worked on January 26, 2006. At that time, he normally worked 80 hours per week at a salary of $10.50 per hour.

Mr. Silas worked as the night kitchen helper. He worked closely with a female worker and found himself performing some of her job duties, such as lifting items that were too heavy for her or picking up what he considered the slack from her not doing her job completely. The female was the relief dish washer, and as such, she worked very closely with Mr. Silas and they shared the same supervisor.
Mr. Silas had complained about having to do some of this employee’s work to the supervisor, and did not receive what he considered to be satisfaction. Shortly before his date of separation, Mr. Silas told this employee to change out the milk, which was a duty that was hers that she had not been doing. As part of his efforts to get her moving, Mr. Silas used inappropriate language, which she used right back at him. She told him as a woman, she was not going to take that type of behavior from him. Although Mr. Silas felt bad about his language, from that point on he felt the employee bettered carried her weight.
After the incident with the changing of the milk, Mr. Silas was stuck taking out the garbage from a previous shift in below freezing temperatures and overheard this same female saying that he had been goofing off. This infuriated Mr. Silas and he greatly resented her remark, concluding she was trying to make him look bad. The female told Mr. Silas she was “going to get him” and the relationship deteriorated, with Mr. Silas fearful she would bring allegations of discrimination or sexual harassment against him.
Their mutual supervisor called a meeting to try and resolve the conflict between the two. Mr. Silas was frustrated at the meeting because the female kept talking and interrupting him every time he tried to tell his side of the story. He was told that a written apology was in order but refused to write one, afraid it could be used against him at a later date. Mr. Silas chose to leave the meeting prematurely because he was uncomfortable and thought it pointless to remain.
The employer valued Mr. Silas as a good worker and asked him to reconsider when he told them he was quitting. After the meeting, and before he was able to get off the boat, Mr. Silas did not have any further communication with this female. He was able to do his job without talking to her and in retrospect, realized she treated her other co-workers in the same manner.

His supervisor offered Mr. Silas a transfer to the bakery, where he would not have any contact with this female, or to any other area he would want to transfer to. Mr. Silas did not want to work in the bakery because he did not have any prior experience in that line of work, and just wanted to quit and not risk any further confrontations with this co-worker.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In Larson, Commissioner Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held: 


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. This is the policy followed by the ESD in adjudicating such cases, and we concur with it….

The record does not establish that Mr. Silas was abused or harassed by this co-worker. She responded in kind to his abusive language. While she may have been a difficult person for Mr. Silas to work with, her actions did not rise to a level that would make continued employment untenable. Mr. Silas has not shown he suffered undue hardship or that he was not adequately compensated for the times that he had been required to assist her with her work.

Furthermore, Mr. Silas did not avail himself of the reasonable alternatives offered to him by the employer as a means of protecting his employment, such as completing the program of conflict resolution or transferring to a position within the company where he would not have any contact with the offending party.
Because Mr. Silas did not exhaust all reasonable alternatives, it is the conclusion of the Appeal Tribunal that Mr. Silas voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on February 16, 2006 is AFFIRMED. Mr. Silas is denied benefits for the weeks ending February 4, 2006 through March 11, 2006. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 4, 2006.


Janice Carran

Hearing Officer
