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CASE HISTORY

Mr. Bassetti timely appealed February 15, 2006 redetermination that denied unemployment insurance benefits pursuant to AS 23.20.378. The issue is whether he was available for work during the period claimed.


FINDINGS OF FACT
Mr. Bassetti reopened his Unemployment Insurance Benefit Year on March 2, 2006. Mr. Bassetti indicated that he last worked for Udelhoven Oilfield System Services on February 15, 2006.  In the process of reopening his claim the claimstaker asked Mr. Bassetti if he was available for immediate full-time work. Mr. Bassetti told the claimstaker that he has not been available for work since February 28, 2006 because he had a bad cold. He further reported that he was so sick that he “could not work at all” and that he did not think that he would be well enough to work until Monday. 
Mr. Bassetti was told the previous week that there would be no work on February 27, 2006 but to call in to make sure. Although he understood that there would probably be no work he drove to the work site instead of calling his employer. This enabled him to work a few hours clearing snow. Mr. Bassetti contends that he prefers to go to the work site instead of calling the employer; “I’m a go getter. If a guy is there he is ready to work.”      

Mr. Bassetti did not go to the job site on February 28 through March 4 to check for work. He contends that he called his employer each morning up through March 2 and was told there was no work available. He did not call after that because he believes that if there is no work available on Wednesday and Thursday there will be no work on Friday and Saturday. In addition, there are people that have higher seniority than him so he did not think he would get any extra hours. He did go to work the following Monday, March 6, 2006. 

Mr. Bassetti had been “coughing and hacking” and his “equilibrium was off” while he talked to the claimstaker. He contends that he told the claimstaker that he had been sick but never said that he was not able to work. He only said there was no work available to him.  Exhibit 4, question four reads: “When did you become fully able and available for full-time work?” The claimstaker wrote Mr. Bassetti’s answer as follows:

No, because I got ill from 02/28/06- Probably not until Monday. I’m still ill and not well enough to work. Yes, that is correct I am still ill and unable to work. The first day I was unable to work due to illness was 02/28/06. I caught a cold from a child which travels to your lungs, just a real bad cold. I should be well on Monday.

Exhibit 3 is an availability questionnaire completed on March 2, 2006 by the claimstaker based on Mr. Bassetti answers. On that questionnaire it asks, 
“Are you able and available to accept full time work?” The box “No” is checked and the explanation is listed “Still getting over a bad cold.”  It asks further questions regarding the illness and shows that Mr. Bassetti stated he has been ill since February 28 and cannot work at all at this time. 

There are sections on the Exhibit 3, which indicate that the information given by Mr. Bassetti was summarized and Mr. Bassetti was able to make any corrections to his statements. The form also shows that Mr. Bassetti certified to the claimstaker that the information he provided was true and correct to the best of this knowledge and belief and that he understood there were penalties for false information.
Mr. Bassetti contends that even though he was sick, he would have gone to work if there was work available to him. He did not search for work with any other companies because he knew that his employer would have work for him soon.
STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350.  Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

The ability/availability questions listed on the exhibits cited were clear and unambiguous. There was no showing that Mr. Bassetti lacked the capacity to understand the questions posed. Mr. Bassetti consistently stated in the process of reopening his claim and completing his availability issue questionnaire that he was not able to work due to illness. It was only faced with the determination denying him benefits that he retracted his statement and again claimed no medical restrictions.

The Tribunal cannot think of a reason why Mr. Bassetti would inform the claimstaker that he had not been able to work if it were not so and why, if there was a miscommunication, it was not cleared up during the subsequent summary and certification processes. 
Based on the above, Mr. Bassetti is not eligible for benefits for the week ending March 4, 2006. 

DECISION
The March 2, 2006 determination is AFFIRMED. Mr. Bassetti is denied benefits under AS 23.20.378 for the week ending March 4, 2006.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 4, 2006.
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