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STATEMENT OF THE CASE

On March 17, 2006, Mr. Alred filed a timely appeal against a determination that denied his benefits under AS 23.20.379(b), AS 23.20.378, AS 23.20.353 and AS 23.20.387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390 in the amount of $10,656.
The issues before the Tribunal are whether Mr. Alred
· had good cause to refuse a referral to or an offer of suitable work;

· is eligible for the receipt of extended benefits;

· was able to and available for suitable work;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Alred filed a claim for unemployment insurance benefits effective 

October 17, 2004. The Division determined he was eligible to receive a weekly benefit amount of $248 plus $48 in dependents’ allowance. Mr. Alred filed and received benefits for various weeks thereafter.
When Mr. Alred filed for weeks ending April 30, May 14, and May 28, 2005 over VICTOR, the Division’s telephonic filing system, he answered “no” to the question “Did you miss work, or refuse a job offer, or job referral?” When he filed for the weeks ending April 30 through October 8, 2005, he answered “yes” to the question “Were you available and physically able to work each day?”
Mr. Alred’s last employment was with Chandler Plumbing and Heating Inc. where he worked as a plumber for $32 per hour. He injured his back on 
the job on March 22, 2005, while attempting to lift a piece of iron weighing 300 pounds. He continued to work with this back strain as a plumber until being laid off on April 8, 2005. Mr. Alred filed a claim with Workers’ Compensation but was never paid for any time prior to October 9, 2005.
Mr. Alred signed the out-of-work list with his union, the Plumbers and Steamfitters Local Union #375, on April 21, 2005. He verbally informed the union business agent, Mr. Brown, that he wanted to do maintenance work. 

Mr. Alred did not want to do any heavy lifting and thought maintenance work would be easier on his back. Although most of the dispatches were for plumbers and steamfitters, there were occasional maintenance referrals. 
Mr. Alred was referred to three jobs: as a plumber with Graystar Mechanical on April 25 and May 9 and as a fitter with McClintock & Turk on May 26, 2005. All three jobs paid $32.96 per hour. After Mr. Alred refused the third job, he was removed from the out-of-work list effective May 26, as is dictated by policy.
On December 29, 2004, Mr. Alred, along with all other union members, was given written notification of the mandatory requirement to take a course on harassment, intimidation, retaliation and discrimination in order to be eligible for new dispatch after the first of the year. The course took about two hours to complete and was offered online from a home computer or at the union school, with assistance provided to those who may need it. 
Mr. Alred turned down the three referrals because he did not approve of the union requiring him to take the course to receive a dispatch. He is computer illiterate and believed it to be illegal for the union to bar him from work due to that illiteracy. Mr. Alred did not complain or report the situation to his Claim Center or anyone else because he did not want to get the union “on his back.” He continued in his refusal until taking the course and passing mid-October. 
Mr. Alred did not report his refusal of the referrals when he filed for benefits for those three weeks or when he spoke to the Claim Center or the Investigation Unit because he did not think they could lead to a real job as he could not be dispatched without taking the mandatory harassment class. 
After filing for benefits through October 8, Mr. Alred filed a new claim for benefits effective November 27, 2005 with Ms. West, claimstaker at the Fairbanks UI Claim Center. When Mr. Alred certified that he had not been dispatched all summer and was unwilling to travel the 50 miles to work in the nearest town of Fairbanks because of the distance and high cost of gas (he guessed $40 per day), Ms. West referred him to the Investigations Unit.
Mr. Alred responded to Investigator Godfrey’s written questions by certifying on February 2, 2006 that his usual occupation is as a plumber and that he was not willing to accept work in any other occupation. He also certified that there were four employers close to his residence that offered work in his field, but that he had not applied with any of them because he belonged to a union. He did not return the two medical forms required to be signed by his doctor, but doctor’s notes from what appear to be his last four visits (exhibit 10).

The first was from a visit of October 8, 2004 when Mr. Alred sought relief from an infection that occurred while he was moose hunting. The doctor prescribed pain medication, hot soaks in a tub, support for the affected area, limited activity, and a follow-up visit within the next three weeks. 
The second set was dated May 2, 2005, at which time Mr. Alred complained of lumbar pain as the result of his back strain in March. The doctor noted his symptoms and documented that he was “able to work,” recommending he quit smoking, be aware of his body mechanics, and develop an after work program of walking and swimming. 
The third set was from a visit on May 31, 2005, when Mr. Alred had the flu. The fourth was for a time after the scope of the hearing, in November, concerning pain Mr. Alred was experiencing that was unrelated to his back.
At the hearing, Mr. Alred said he just said things to Ms. West to “get her off my back.” He also said he had spent most of the summer painting his house, chopping firewood, and that he could “chop firewood eight hours per day with the use of a chainsaw.” Mr. Alred believes he should be able to collect benefits for the summer if he wants to because he was laid off from his last employer and he has paid into the system.

Mr. Alred was sent and read a claimant handbook explaining the eligibility requirements for collecting unemployment (exhibit 9).
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(b) An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause

(1) to apply for available suitable work to which the insured worker was referred by the employment office; or

(2) to accept suitable work when offered to the insured worker.

AS 23.20.406. Extended benefits.

PRIVATE 

(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350.  Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

The first issue to be considered by the Tribunal is whether the union job referrals were suitable work, and if so, whether Mr. Alred had good cause for refusal. Mr. Alred does not argue that he obtains work in his field by union referral. He would argue that the work as a plumber and (steam)fitter were not suitable due to his physical limitations as the result of his recent lumbar strain. 

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.
Credibility choices are for the trier of the fact to make and his selection will generally be accepted by the reviewing court. B.B.S. Construction Co., Inc. vs. Stone, 535 P.2d 271 (Alaska, 1975).

The problem is there is no evidence within the record to establish the alleged limitations. Mr. Alred continued on as a plumber with his last employer for almost three weeks after being injured on the job. He filed a Workers’ Compensation claim which did not provide any documentation of a work restriction. He registered for work as a plumber with his union on April 21 and informed Mr. Godfrey as late as February 2 that he was a plumber and was unwilling to accept work in any other occupation. The doctor’s notes Mr. Alred submitted for the record do not list any limitations and in fact specifically state on the visit relating to the lumbar strain injury that he was “able to work,” listing no restrictions but suggesting after work activities for strengthening. 
Mr. Alred was unable to draw a distinctive contrast between work performed in maintenance, which he was willing to accept and work performed in plumbing. 

Furthermore, Mr. Alred’s claim in his ability to cut firewood would diminish a claim of being limited in the amount of lifting one could perform. Thus, the preponderance of evidence, weighted in part by the diminished credibility of Mr. Alred in what appears to be duplicitous and self-serving testimony, leads the Tribunal to conclude that the work offered, both as a plumber and as a fitter, was suitable and within the parameters of Mr. Alred’s ability to perform.
Because the work was suitable, Mr. Alred must show good cause for refusal to escape a disqualification under AS 23.20.379. Mr. Alred had two reasons for not accepting the referrals. The first was because he believed the work was outside of his physical limitations. Because he placed this restriction on himself and has not substantiated it within the record, he did not have good cause to refuse the referrals for that reason. Furthermore, he did not take the extra reasonable step of finding out exactly what would be required of him on the jobs, and if he could limit his activity.
Mr. Alred’s second reason for not accepting the referrals was his taking exception to the restriction the union placed on him for dispatch. There is no evidence within the record to indicate the requirement was illegal, unreasonable, or beyond his capability. His objections are further discounted by the fact he eventually and voluntarily took the test and passed. 
Neither of the reasons for which Mr. Alred turned down the referrals provides good cause for doing so. The appropriate disqualifications are in order, including Mr. Alred’s ineligibility for extended benefits.
The Director has provided certain guidelines by which a claimant’s availability for work may be judged. One of them is registering for work with the union for union members. Under normal circumstances, Mr. Alred’s registering with his union would have been sufficient proof of his availability. However, the fact that he made himself ineligible for dispatch from any union referrals discounts his registering for work with the union as a means of confirming his availability and casts doubts on his overall willingness to work. He refused three referrals that have been determined to be suitable and did nothing to reinstate himself once removed from the out-of-work list. He was unwilling to drive to Fairbanks if dispatched through the union and unwilling to apply for or accept non-union work with more local employers. Given the restrictions Mr. Alred placed on his availability, the Tribunal concludes Mr. Alred was not available to work.
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.
There is no question but that the "claim instrument has been falsified.” Mr. Alred failed to report both turning down three job referrals and his not being available to work on his claim certifications for the weeks involved. In doing so, he reported incorrect information. The burden now shifts to him to establish that there was no intent to defraud. He has not done so. 
In his defense, Mr. Alred states that because he was “laid off” from his last employment and “paid into the system” he should be able to collect his unemployment over the summer “if he wants to.” Mr. Alred was sent and read a claimant handbook explaining the eligibility requirements for collecting unemployment, which includes more than just being able to establish a monetarily eligible claim from past base period employers. He was given multiple opportunities to tell the truth and state his case and he did not. He could have reported the referrals and stated why he did not consider them bona fide. He could have stated that he was signed up for the out-of-work list but had created a barricade to being dispatched and explained why, but he did not.
Because Mr. Alred has not met the burden that he inherited when he falsified his claim instruments for unemployment benefits, the presumption of intent to defraud remains.  Mr. Alred made false statements in not declaring both his job referrals and his unavailability to work. Benefits were properly denied under AS 23.20.387 and as such, Mr. Alred is liable to repay benefits improperly paid to him, plus a penalty amount.
DECISION

The notice of determination and determination of liability issued in this matter on March 9, 2006 is AFFIRMED.

· That portion of the determination holding that Mr. Alred refused to apply for available suitable work under AS 23.20.379 is AFFIRMED.

· benefits are denied for the weeks ending May 28, 2005 through July 2, 2005;

· benefits are denied for the weeks ending May 14, 2005 through June 18, 2005;
· benefits are denied for the weeks ending April 30, 2005 through June 4, 2005; 
· Mr. Alred’s benefits remain reduced by nine times his weekly benefit amount, and
· he remains ineligible for the receipt of extended benefits.
· That portion of the determination holding that Mr. Alred is denied benefits for not being available for work is  AFFIRMED. Under AS 23.20.378, benefits are denied for weeks ending April 30, 2005 through October 8, 2005.
· That portion of the determination holding that Mr. Alred committed fraud or misrepresentation is AFFIRMED. Under AS 23.20.387, benefits are denied
· for the weeks ending April 30, 2005 through October 8, 2005; and
· for the weeks ending March 11, 2006 through March 3, 2007.
· That portion of the determination holding that Mr. Alred is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. Mr. Alred remains liable for the repayment of benefits paid to him and for a penalty amount, in keeping with this decision.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 2, 2006.


Janice Carran

Hearing Officer
