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STATEMENT OF THE CASE

On March 10, 2006, Mr. Haddock filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Haddock began working for the employer on December 25, 2005. He last worked on February 21, 2006. At that time, he normally worked 40 hours per week at a salary of $15.61 per hour.

Mr. Haddock worked as an armed guard at a security station. On February 8, 2006, Mr. Haddock’s on-site supervisor took two female guards who were still in training off base, where Mr. Haddock believes they indulged in alcohol consumption. Mr. Haddock came to this conclusion because of what he witnessed in his role as the guard on duty upon their return and re-entry onto the base. One of the female guards could not hold her head up and the other got out of the car and was running around “out-of-control.” Mr. Haddock was intimidated in having to follow procedure in requesting his on-site supervisor to get out of the car while he checked the contents of the vehicle, and to reign in the female guard and place her back in the car.  Mr. Haddock logged in the incident and allowed them back onto the base after extracting a promise from his on-site supervisor that the females would go directly to bed.
Employees of the base are not allowed to drink alcohol eight hours before the beginning of their shift. Mr. Haddock believes the female guards had to report to duty within seven hours of their re-entry onto the base. One of the female guards left the base after working her next shift and was involved in an automobile accident that, as of the date of the hearing, has left her in a coma.

Because Mr. Haddock believes that the automobile accident was at least partially caused by what he considered the weakened state of the female guard from her activities of the previous evening, he felt an obligation to report the details of his on-site supervisor’s return to the base on that evening.

Mr. Haddock initially made the report to the on-duty supervisor, who told 

him that he did not want to have anything to do with the event. He then reported the matter to the military sergeant, who reported the matter to his supervisor. An investigation was conducted and Mr. Haddock’s on-duty supervisor informed him nothing would be done about the automobile accident. This caused Mr. Haddock a great deal of mental anguish.
After Mr. Haddock made his report to the military sergeant, he felt his work environment became hostile. He overheard little remarks against him by his fellow guards as well as the private guards, which consisted in part of how they were going to get rid of Mr. Haddock.

A few days before February 21, Mr. Haddock decided he did not want to suffer what he considered to be a hostile working environment any longer. He brought all his uniforms and work equipment with him to work on the day of 
February 21, intending to turn them in and quit effective the end of his shift.
That afternoon, Mr. Haddock was approached by his on-duty supervisor and informed he had to take a drug test. Mr. Haddock was concerned this was another form of harassment and that there was a possibility the test could be purposefully contaminated to use as a reason to get rid of him. Mr. Haddock had never been discharged from a job and would have found it difficult to overcome the consequences of a contaminated positive drug test. Because he had already made his decision to quit effective that day, he refused to take the drug test and quit a few hours earlier than originally planned.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In Flores, Comm’r Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

Mr. Haddock had already decided to quit at the end of his shift on February 21, due to what he considered to be a hostile working environment. This decision is supported by the fact he brought all his work uniforms and equipment from home to turn into work that day. In applying the logic of Flores, above, regarding the nature of separations, the fact that Mr. Haddock chose to leave a few hours earlier to avoid having to take a drug test does not change the reason he initially quit his job, because it was within the same day, or a two-shift period.
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner denied benefits concluding, in part:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 

Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. Stusse, Commissioner Review No. 9228429, Feb. 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation.  The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. Sands, Commissioner Review No. 9322899, August 17, 1993. Fuller, Commissioner Review No. 9123200, April 2, 1992. Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 

Mr. Haddock’s examples of the hostility against him were not concrete enough to have risen to the level of abuse, hostility or unreasonable discrimination. Furthermore, he did not pursue the reasonable alternative of lodging a formal complaint against what he considered to be the hostile treatment towards him by his fellow guards.
It is the conclusion of the Appeal Tribunal that Mr. Haddock voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on March 10, 2006 is AFFIRMED. Mr. Haddock is denied benefits for the weeks ending March 4, 2006 through April 8, 2006. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 21, 2006.


Janice Carran

Hearing Officer
