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CASE HISTORY

Mr. Olsen timely appealed from a March 21, 2006 determination that denied benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause 


FINDINGS OF FACT
Mr. Olsen began work for the interested employer on February 22, 2006. He last worked on February 24, 2006. He was a full-time drywall taper and was paid $15 hourly. He worked between the hours of 7:00 a.m. and 3:30 p.m. He worked for a total of 11.33 hours for the employer.
Mr. Olsen questioned whether Nordine Painting, Inc. (hereafter referred to as Nordine) was his last employer, although Nordine paid his paycheck [exhibit 17). He argued he was led to believe, when hired, that he was working directly for 
Mr. McCarrey, who has a separate contracting business. 
At the time he hired Mr. Olsen, Mr. McCarrey was, and still is, employed by Nordine to run all of that company’s drywall projects. Mr. McCarrey maintained that Mr. Olsen filled out a Nordine employment packet (exhibit 16) when hired.
Mr. McCarrey told Mr. Olsen upon hire of the employer’s break policy: each employee was entitled to a paid ten-minute break at 9:30 a.m. and a ten-minute break at 1:30 p.m., as well as a 30-minute unpaid lunch break starting at noon each work day. Mr. Olsen agreed he had been so advised, but argued that he was later told by the crew leader, Jacob, that he could work a straight eight-hour shift and otherwise take small, quick breaks throughout the day. Wanting to smoke cigarettes on his breaks, he exercised the latter option and took short breaks periodically throughout his workday.
On February 23, the crew leader informed Mr. McCarrey that Mr. Olsen was taking an “inordinate amount” of breaks. 
On February 24, the crew leader told Mr. Olsen that he was not being paid to smoke (cigarettes). The crew leader also told Mr. McCarrey upon his arrival at the job site at approximately 9:00 a.m. that Mr. Olsen had already been on three smoke breaks. Mr. McCarrey then spoke to Mr. Olsen, reiterating the break schedule to him and telling him that he could smoke before or after work or on his designated breaks. He also told Mr. Olsen, “We are not paying you to smoke during your work time,” to which Mr. Olsen took exception. Mr. Olsen felt his breaks took only a few minutes. Mr. McCarrey disagreed, explaining that Mr. Olsen would have to stop work, go put on his coat, light up his cigarette, smoke, take off his coat, and resume his work, all of which broke the rhythm of his work and took more than a few minutes. 
About 20 minutes after the discussion with Mr. Olsen, Mr. McCarrey was informed by the team leader that Mr. Olsen had packed up his tools and walked off the job. 
On February 24, Mr. Olsen felt he was being told by Mr. McCarrey that he could smoke on his breaks. He felt he was getting “mixed messages” from 
Mr. McCarrey and the team leader, as he was following the team leader’s direction to take small breaks throughout the day. He felt it was none of the employer’s business what he did on his breaks. This was his final reason for quitting on February 24.

A contributing reason for the quit was that Mr. Olsen felt the employer had “unrealistic expectations” about how quickly he should do his work. Further, he did not like the “conclusive” way in which he was told he was not being paid to smoke. He felt he was being placed in an “untenable” position.
Mr. Olsen could have complained to either of the owners, if he was dissatisfied with what he was told about any other work situation. Mr. Olsen did not complain to the owners before quitting.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause...
8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

The first matter to be decided is which employer was his correct last employer. There was no evidence presented that Mr. Olsen was employed by 

Mr. McCarrey’s company. It is, therefore, concluded that his last employer was Nordine Painting, Inc., as he filled out Nordine paperwork at the start of the job and was paid with a Nordine paycheck. 
In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting…
In Stevens, Commissioner Decision 84H-UI-324, February 22, 1985, the Commissioner held, in part, regarding the work:

[I]t is the employer's right to establish the methods and quality of work.  

Mr. Olsen’s immediate reason for quitting on February 24 was receiving a reprimand for taking too many smoke breaks. The reprimand appeared to have been done in a simple, straight-forward way, so as to make clear to him that he was there to work, not to take numerous breaks. He was, in fact, not told what he could do or not do on his breaks.
None of the reasons stated by Mr. Olsen for the quit was of such a compelling nature that he was left with no alternative except to quit work. If he had a problem with what he was told about the employer’s break policy, the manner in which he was spoken to, or how quickly he was to work, he could have made his complaint known to the owners. In failing to pursue that reasonable option prior to quitting work, Mr. Olsen failed to exhaust all reasonable alternatives. 

Mr. Olsen’s failure to exhaust all reasonable alternatives, coupled with having non-compelling reasons for quitting, establish his quit was without good cause.
DECISION
The March 21, 2006 determination is AFFIRMED. Mr. Olsen’s benefits are denied pursuant to AS 23.20.379 from the week ending February 25, 2006 through the week ending April 1, 2006. A three-week reduction from his maximum benefit amount is imposed, and he may be ineligible to receive future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 10, 2006.








Diane Reeves, Hearing Officer

