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CASE HISTORY

Ms. Leigh appealed a March 17, 2006 determination that denied her benefits under AS 23.20.379. The issue is whether she was terminated for work-connected misconduct.


FINDINGS OF FACT
· Ms. Leigh worked as a human resources assistant. The work for this employer began in September 2001. Her last day of work was February 22, 2006. 
· Ms. Leigh's duties generally required her to process new hire paperwork, including fingerprinting and blood testing if required; obtain W-4, 403(b) (retirement plan), and direct deposit information; arrange CPR and other first aid classes. Ms. Leigh also processed change of employee status information, and reconciled health insurance billing. 
· Ms. Brehm was newly appointed as human resources director in November 2005. Ms. Brehm reviewed Ms. Leigh's work and was dissatisfied with it. 

· In early December, Ms. Brehm had a meeting with Ms. Leigh. Many deficiencies were discussed, especially about the currency of her work. But notable among Ms. Brehm's complaints was that Ms. Leigh's office was cluttered with sensitive employee file information that was confidential and could not be left out in the open. Ms. Leigh was given a few days to reorganize. 
· The parties disagreed whether Ms. Leigh complied with this and other requirements. Ms. Brehm testified that employee files still existed without a basic file being created. Ms. Leigh, on the other hand, testified that after being warned, confidential information was always secured after work hours. She furthermore did not believe she had been instructed that such employee material could not be out on her desk during working hours.
· Ms. Brehm found Ms. Leigh uncooperative, for example responding to proposed changes with "we don't do it that way." At her hearing,         Ms. Leigh explained the status of finger printing, CPR and other class arrangements, where 403(b) and other financial information was found and why it was not found on every single employee. Ms. Leigh also pointed out that employee status change information could not be processed if she did not know about a change.   
· In mid-February, Ms. Leigh was out sick for a few days. During that time six unprocessed employee applications were discovered in her desk.    Ms. Leigh was given a few days to contact these individuals about their applications. Ms. Leigh did not accomplish this task in a time-frame acceptable to Ms. Brehm and Ms. Leigh was terminated.  
· Ms. Leigh admitted some of the work applications were perhaps six months old and an attempt to contact these individuals should have been made earlier. Her only explanation about the age of these applications was that she did not create a file until an individual was actually hired. She further testified that she did contact the individuals at the end of her employment, did not get any responses, and did not create any files before she was terminated.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:

Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning                     (Brown, 9225760, July 6, 1992.)

Poor performance amounting to willful negligence is difficult to establish. While the Appeal Tribunal understands the parties disagree about the status of confidential information in Ms. Leigh's office, her answer that such information was secured at the end of the day, is at least as credible as the employer's testimony that she never did conform to the employer's requests. Furthermore, Ms. Leigh adequately explained the handling of such items as finger printing, classes, and employee financial information. 

Ms. Leigh forthrightly testified that six files were left without required follow-up. She gave only a partial explanation about this condition. She explained she was making an effort to follow-up on these applications when terminated. Importantly, Ms. Leigh was not immediately terminated for the improper handling of these files, but rather was terminated because she was unable to rectify the situation to the director's satisfaction and in the director's allotted time.  
Although Ms. Leigh’s actions may have warranted the employer making a business decision to discharge her, there is insufficient evidence to establish that she intentionally failed to perform her work properly. This Appeal Tribunal does not find the discharge was for work-connected misconduct.   

DECISION
The March 17, 2006 determination is REVERSED. Ms. Leigh is allowed benefits beginning with the week ending February 25, 2006 through the week ending April 1, 2006, if she is otherwise eligible. There is no three week reduction from her maximum benefit amount. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 13, 2005.






Michael Swanson, Hearing Officer

