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CASE HISTORY

Mr. Campbell timely appealed a February 6, 2006 determination that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant quit suitable work without good cause. The issue is whether the claimant indeed did quit suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Campbell last worked for the interested employer during the period May 2005 through March 3, 2006. He was paid a salary of $62,000.00 per year for full-time work as a sales representative. His employer provided him with a company vehicle for work and personal use. His work ended because on 
March 3, 2006 he was charged with Driving under the Influence (DUI).
On March 3, 2006, Mr. Campbell had been over at a  friend’s place playing dominoes after work. He had at least one alcoholic drink while playing dominoes. At around 8:30 p.m., he went to “Yen’s” to eat and had two to three more alcoholic drinks. On the way home, at about 11:45p.m., he pulled over to the side of the road to answer his cell phone and got stuck in the snow. While he and his friends were trying to get the car free the police arrived. 
Mr. Campbell was given a field sobriety test and a breathalyzer test which he was unable to pass. The police issued him a citation for DUI, took his Alaska Driver’s License (ADL), towed away the car, and brought him down to the police station. 
Mr. Campbell is contesting the citation because the car was stuck in the snow when the police arrived, so he was not “driving” the car. In addition, the police have not given information to his lawyer on when the breathalyzer test was last calibrated and whether or not the test was valid. He goes to court for this incident on May 11, 2006. 
On March 4, 2006, Mr. Campbell informed the employer that he was cited for a DUI while using the company car and that the car had been towed. His employer told him to stay home and that they would check into the situation. The employer paid Mr. Campbell wages through March 9, 2006 and then advised Mr. Campbell that he was discharged. Although Mr. Campbell had gotten temporary permission to drive through the court system, the employer was unable to allow him to drive the company vehicles due to liability insurance problems. 
Mr. Campbell argues that he should be allowed benefits because he has not been convicted yet, and therefore he is still innocent until proven guilty.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job…
CONCLUSION
Off duty conduct can create misconduct in connection with the work. In Traylor, Comm’r Dec. 88H‑UI‑140, March 6, 1989 the Commissioner held, in part:
As the court stated in Grimbel v. Brown, 171 So.2d 653 (La. Sup. 1965), “the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in ‘…disregard of standards of behavior which the employer has the right to expect of his employee...’”

Mr. Campbell drove a company car as a condition of employment. He knew, or should have known, that drinking and driving could result in the loss of his ADL or worse. Although Mr. Campbell has not yet been convicted of a DUI, he admits that he had been drinking and that he was the person who drove the car off the road and got it stuck in the snow.  Whether or not Mr. Campbell gets convicted of the DUI is between him and the courts. He admits that he had been drinking during the evening and driving the company car, which is not in the best interests of his employer.  As such, he was discharged for misconduct connected with his work.
DECISION
The determination issued on February 16, 2006 is AFFIRMED. Benefits continue to be denied pursuant to AS 23.20.379 for the weeks ending 
March 18, 2006 through April 22, 2006. Mr. Campbell’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 14, 2006.








Catherine Miller 







Hearing Officer

