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CLAIMANT:
EMPLOYER:

JUSTIN W PASTOR
ODYSSEY SLEEP WORKS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Justin W Pastor
Shelley Cutting


ESD APPEARANCES:
None

CASE HISTORY

The interested employer, Odyssey Sleep Works Inc., appealed a March 21, 2006 determination that allowed the claimant benefits under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct, or voluntarily left suitable work without good cause.

FINDINGS OF FACT

· Mr. Pastor worked for this employer from December 2005 to   February 22, 2006. He worked as a sleep technologist. His regular shift was from 7 p.m. to 7 a.m. 

· On February 28, 2006, Mr. Pastor had a conversation with the owner, Ms. Cutting, about his employment. Mr. Pastor advised her that he couldn’t work his shift anymore because he didn’t get enough sleep and caused problems at home. He also testified that under those conditions “it was very risky having me in that situation.” Mr. Pastor did not give a notice of resignation, but considered that the “conversation was open.” The owner concurred that the work could be hard. After this conversation, Mr. Pastor had no further work with this employer.  

· Exhibit 6 is captioned a Statement of Facts allegedly reporting the conversation an unemployment insurance representative had with the owner on March 21, 2006 in which the owner reported Mr. Pastor gave his notice, and “I let him go right away so I could begin training someone else.” Ms. Cutting testified that she did not have such a conversation with a representative, that Mr. Pastor’s employment was not cut short and that “she didn’t “give a rip” about whether he got unemployment benefits. She wanted to know who the unemployment insurance representative spoke to or if the statement was fabricated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . . 

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

.

This Appeal Tribunal holds that Mr. Pastor was the moving party in his separation from this work. The evidence does not support the conclusion that Mr. Pastor gave any notice. If that was his intent it was his responsibility to make that clear. He did not. Therefore, Mr. Pastor is held to have quit work.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

Mr. Pastor did not like working at night. Nothing advanced provides him good cause for quitting work. Mr. Pastor quit work without good cause. An unemployment insurance disqualification must be imposed.    

DECISION
The March 23, 2006 determination is REVERSED.  Benefits are denied for weeks ending March 4, 2006 to April 8, 2006 pursuant to AS 23.20.379(a)(1).  Mr. Pastor’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Pastor may be ineligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 18, 2006.
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Hearing Officer

