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STATEMENT OF THE CASE

On March 31, 2006, Mr. Whiteside filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Whiteside began working for the employ on October 31, 2005. He last worked on February 24, 2006. At that time, he normally worked 40-50 hours per week and earned $11 per hour in the mechanical field.

Mr. Whiteside’s position required working an occasional Saturday as needed. On Friday, February 24, 2006, Mr. Whiteside’s supervisor, Mr. Runyan, talked to him about working that Saturday. Mr. Whiteside had previously been given a list of things that needed to be done the following day, but Mr. Runyan said he had other plans on how the day was to be spent. This confused Mr. Whiteside as to what he would actually be doing, and whether he was actually required to appear, but he did not question Mr. Runyan further as he was busy working.
Mr. Whiteside intended to show up for work on Saturday, and set his alarm clock in time to be to work at the normally scheduled start time of 9:00 a.m.

Mr. Whiteside did not wake up until noon on February 25 because his alarm clock was unplugged. He believed this was due to his new kittens.
Mr. Whiteside did not call his employer to say he had overslept because he thought everyone would be through working by that time and no one would be there.

When Mr. Whiteside showed up for work that Monday, he was called into a meeting with his immediate supervisor, Mr. Runyan, and the company Vice President, Mr. Crouch, regarding his unexcused absence. Mr. Whiteside did not deny knowing he was scheduled to show up for work. During the meeting, a decision was made to discharge Mr. Whiteside for not showing up to work as scheduled without what the employer considered a valid reason, and for what the employer considered to be a less than acceptable attitude.
Mr. Whiteside had received numerous warnings regarding his attendance, mainly his being tardy. He had been put on notice that if he missed work one more time, he would be discharged.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

Although Mr. Whiteside may have been somewhat confused as to what assignments he may be given on Saturday, his actions in setting his alarm clock and intending to show up indicate he at least thought there was a good chance he was expected to work that day. Because he had been put on notice his job was in jeopardy and he would be fired if he did not show up as scheduled, more care was expected of him, both in the confirmation of his need to appear, and taking whatever measures necessary to ensure he get to work.
Making sure he wakes up on time is considered to be a circumstance within 

Mr. Whiteside’s control, even if it meant more than one alarm clock. Furthermore, it is not unreasonable to expect that he notify his employer of any difficulty he may have had in getting to work on time, even as late as noon.
Because Mr. Whiteside had been warned his job was in jeopardy and it was within his control to make sure he get to work on time, his actions in not doing so display a willful and wanton disregard of his employer’s interest, establishing misconduct in connection with the work.
DECISION

The notice of determination issued in this matter on March 23, 2006 is AFFIRMED. Mr. Whiteside is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending March 4, 2006 through April 8, 2006. The reduction of Mr. Whiteside’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 20, 2006.
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