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CASE HISTORY

On April 4, 2006, Ms. Delapena’s attorney filed anfillin "" \d "" appeal on her behalf against a November 23, 2005 Notice of Determination and Liability and a Determination of Liability and Overpayment Summary that denied benefits and established an overpayment under AS 23.20.387, AS 23.20.360, and AS 23.20 390. Benefits were denied on the ground that Ms. Delapena failed to report work and earnings with the intent to receive benefits to which she was not entitled.
The issue before the Tribunal is whether the appeal against the November 23, 2005 determination can be accepted as if timely filed (AS 23.20.340).  

FINDINGS OF FACT

Timeliness of Appeal Issue 

On November 23, 2005, Ms. Delapena was contacted by the investigator who was responsible for the audit of her unemployment insurance claim. The investigator explained the nature of the audit and the discrepancy in wage reporting that she had discovered and the final result of her audit.

Ms. Delapena understood from the investigator that she was going to be denied benefits for the weeks in which she had earnings. In addition, she understood that she was denied future benefits and that an overpayment would be established for the benefits that she had been paid incorrectly. 
Ms. Delapena did not understand the investigator’s explanation of her appeal rights, because she did not under stand the word “appeal.” Ms. Delapena did not ask the investigator to explain what the word “appeal” meant because she was “upset” at having her benefits denied and having an overpayment.  She needed her benefits because she was pregnant and was not able to work as many hours as she used to. 
Ms. Delapena received the Notice of Determination and the Determination of Liability and Overpayment Summary dated November 23, 2005 in late November. She did not fully understand the documents but did not call the Unemployment Insurance Claim Center or ask anyone else to help her.

As the result of the established overpayment, Ms. Delapena received an overpayment statement each month. She asked her husband what to do about them and he said that when she had money she should pay back the overpayment. 
In early April 2006, Ms. Delapena received a letter from the Audit and Recovery Unit. The letter explained that if Ms. Delapena did not pay her overpayment by May 31, 2006 that the Department of Labor and Workforce Development (DOL) would place a claim on her Permanent Fund Dividend (PFD) check. 

Ms. Delapena contacted her attorney on April 4, 2006 and arranged an appointment to see him that day. She wanted him to explain how many years her PFD checks would be garnished and would she get a partial check if the amount of the PFD check was more that her overpayment. 
Her attorney contacted the Employment Security Division’s Audit and Recovery Unit. A representative explained the overpayment to him and advised him to contact the Appeal Tribunal to file an appeal, which he did. He contends that Ms. Delapena did not understand her appeal rights until he explained them to her and that she should not be held responsible for filing a late appeal due to her language barrier.
Ms. Delapena grew up in the Philippines where she completed high school. She did take some English classes before she came to the United States in 1999 but did not pass the classes. She has worked as a hostess for the Hilton Hotel since the summer of 2000. Her duties required her to seat people, run the cash register, and take room service orders over the telephone.
Ms. Delapena has filed for two unemployment insurance benefit years and remembers receiving one Unemployment Insurance Claimant Handbook. She did not read the handbook because “her husband knows how to file.”  
Ms. Delapena was capable of reading a paragraph from Exhibit 25, page 2, a Notice of Determination dated December 1, 2005 during the hearing with no errors.
Misrepresentation, Work and Earnings Issue and Overpayment
See Conclusion and Decision
PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Timeliness of Appeal Issue 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown…

A claimant filing for unemployment insurance benefits has a responsibility to read and follow the instructions sent to her by the Employment Security Division. In late November 2005, Ms. Delapena received notices that she was denied benefits for failing to report work and earnings with the intent to receive benefits that she was not entitled to and that this had caused an overpayment. Both documents explained her appeal rights and responsibilities.  She also received at least one claimant handbook that also explained her appeal rights.

Any good cause that may have been established by the fact that Ms. Delapena speaks English as a second language is negated by her choice not to ask for help when she did not understand the documents sent to her. In addition, she admits that when the investigator was explaining her rights and responsibilities to her that she did not understand the word “appeal” and chose not to ask about it because she was “upset” about having her benefits discontinued. 

Although it is understandable that Ms. Delapena would be upset at learning she had a large overpayment and her benefits were being discontinued, AS 23.20.340 states that the 30-day period for filing an appeal may be extended if the delay was due to circumstances beyond her control. Ms. Delapena made a conscious decision not to ask for help or further explanation regarding her denial of benefits, overpayment, and rights and responsibilities until she discovered that her PFD check was in jeopardy in April of 2006.

There was no evidence presented that established any reason beyond Ms. Delapena’s control that prevented her from obtaining help, which, in turn,  would have enabled her to file her appeal in a timely manner. As such, the appeal cannot be accepted as timely filed.

Misrepresentation, Work and Earnings Issue and Overpayment
The Tribunal does not have the jurisdiction to consider this matter further because the appeal was not filed timely.

DECISION

The appeal filed against the November 23, 2005 determination pursuant to 

AS 23.20.387, AS 23.20.360,fillin "" \d "" and AS 23.20.390 is DISMISSED as untimely filed. Benefits remain denied as shown on the determination.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 26, 2006







Catherine Miller, Hearing Officer

