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CASE HISTORY

Mr. Wheeler timely appealed a March 30, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Wheeler began working for the employer on August 4, 2005 as a torch cutter. His last day of work was March 21, 2006. Mr. Wheeler earned $10.00 per hour for full-time work.

Torch cutters cut large pieces of metal into smaller more workable pieces. The type of metal cut varies and some emit fumes at high heat. In addition, occasionally the metal would have additional substances like lead based paint on it, which also produced toxic gases at high heat. 

Due to the toxic fumes, the employer’s policy is that all torch cutters must wear a respirator while cutting. The brand of respirator that the employer provides for their employees requires that the wearer must have a clean shaven face for a proper fit.
Mr. Wheeler shaved in order to get his mask fitted and then each month afterwards when his supervisor’s superiors came up for inspection. He would then let his beard grow until the next meeting. Mr. Wheeler grew a beard every winter to keep his face warm during the cold months. 

On March 2, 2006, Mr. Wheeler was told that he needed to shave and that there would be a safety meeting on March 4, 2006. During the safety meeting on March 4, 2006, employees that were required to wear respirators were advised that they must remain clean shaven so that their masks would fit properly. 
On March 21, 2006, Mr. Wheeler was told that he needed to shave off his beard and remain clean shaven if he wanted to continue working. 
Mr. Wheeler refused to shave off his beard and told his employer that he objected to “staying clean shaven.” The employer terminated Mr. Wheeler immediately for violating company policy.
Mr. Wheeler had shaved for the meeting but was under the impression that he could grow his beard back until the next meeting. He refused to remain clean shaven because he believed that his employer’s requirement is unreasonable.

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991….
Although it is understandable that Mr. Wheeler might want to grow a beard during the winter months, it is the employer’s responsibility to keep their employees safe. The employer’s request for employees to protect themselves against toxic fumes by wearing a respirator is reasonable. The fact that Mr. Wheeler would cut his beard every time that upper management came for meetings shows that he knew that it was important to the employer that he be clean shaven.
Mr. Wheeler violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The March 30, 2006 determination is AFFIRMED. Mr. Wheeler is disqualified under AS 23.20.379 beginning with the week ending 
March 25, 2006 through the week ending April 29, 2006. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 25, 2006.

Catherine Miller

Hearing Officer
