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STATEMENT OF THE CASE

On April 05, 2006, Mr. Peterson filed an appeal against a determination dated February 27, 2006. In a hearing held on April 21, 2006, it was determined that the delay in filing was held to be due to circumstances outside of Mr. Peterson’s control, and the appeal is accepted as timely. The determination under appeal  reduced his benefits under AS 23.20.360 and denied him benefits under AS 23.20.379 and AS 23.20.387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 

The issues before the Tribunal are whether Mr. Peterson:

· earned wages during the weeks claimed;

· voluntarily quit work without good cause or was discharged for misconduct in connection with his work;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Peterson filed a new claim for benefits for which he was monetarily eligible effective January 2, 2005. His weekly benefit amount was $166.00.  He filed and received partial benefit entitlement for the weeks under appeal.

The Captain Cook Hotel and Nakada Corporation (Bradley House) reported the following wage information for Mr. Peterson as part of a routine audit performed by the Division.  Also shown are wages as reported by Mr. Peterson when he filed for benefits through VICTOR, the Employment Security Division’s telephonic filing system.

	Affected Weeks
	Claimant 

Wages
	Employer 

Wages
	Employer

	05/14/05
	$221.65
	$344.48
	Captain Cook Hotel

	05/21/05
	$135.85
	$215.08
	Captain Cook Hotel

	05/28/05
	$260.97
	$355.58
	Captain Cook Hotel

	06/04/05
	$257.40
	$286.87
	Captain Cook Hotel

	
	
	
	Bradley House

	06/11/05
	$257.40
	$221.08
	Captain Cook Hotel

	
	
	$147.75
	Bradley House

	06/18/05
	$146.57
	$104.07
	Captain Cook Hotel/VQ

	
	
	$108.79
	Bradley House

	06/25/05
	$189.47
	$479.55
	Bradley House

	07/02/05
	$121.55
	$253.77
	Bradley House

	07/23/05
	$132.17
	$311.04
	Bradley House/MC


VQ--Separation due to voluntary leaving
MC--Separation due to discharge due to misconduct
In addition, the Captain Cook Hotel reported that Mr. Peterson was discharged from work. Mr. Peterson states that he voluntarily quit work on June 16, 2005 because the Bradley House was giving him better hours. When Mr. Peterson filed for the week ending June 18, 2005, his last employer was the Captain Cook Hotel. Mr. Peterson did not report his separation from work when filing through Victor. He contends that he was told not to report his separation since he was on- call with the Bradley House at the time.
The Bradley House reported that Mr. Peterson voluntarily quit work. Mr. Peterson contends that he was discharged from work on July 24, 2006 for failing to show up for scheduled work at 10:00 a.m. Mr. Peterson was staying with a friend who had a party on the evening of July 23, 2005. The party continued until late the following morning. At approximately 6:00 a.m. Mr. Peterson left his friend’s house and checked into a hotel so that he could get some sleep. He did not leave the house earlier because he kept thinking the party would end soon.

Mr. Peterson woke up at approximately 10:00 a.m. on July 24, 2005. He called his employer and advised a coworker that he would not be able to come in because he was too tired. Then Mr. Peterson went back to sleep until approximately 3:00 p.m., at which point he called and spoke to his supervisor. He asked if he should come into work for the evening shift. The supervisor told him not to bother coming to work because they were “done with him.” 
Mr. Peterson contends that he was scheduled for two shifts on July 24, 2006 and that he could not have worked two shifts on three hours of sleep. He argues that he had no other place to sleep and that it is not his fault his friend had a party. 
Mr. Peterson did receive a claimant handbook upon the filing of his new claim for benefits.  The handbook gives specific instructions on how to report wages, that tips are considered wages, how wages affect benefits, and penalties for fraudulent filing.  Mr. Peterson read the handbook and used it several times to learn how to file through VICTOR, but he does not remember reading the portion that advised him that tips were reportable as wages. He does report his tips to the IRS as wages, but he thought that since his pay rate was minimum wage that Unemployment would allow him to “keep his tips.” He agrees that the wages reported by his employer are correct. 
Mr. Peterson does not know why he did not report his separation from work with the Bradley House. He thinks he might have pressed the wrong number when filing through VICTOR and then did not fix his error because it took too long to go through the VICTOR to have to do it twice. He also knew that he was almost out of benefits so he might not have reported it thinking that it would not matter anyway. 
STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Separation Issue:
The record establishes Mr. Peterson did not voluntarily quit work with the Bradley House, but instead was discharged for failing to show up for scheduled work. Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

Although Mr. Peterson contends it was not his fault that he did not get enough sleep to allow him to go to work, it was his decision to stay at his friend’s house until 6:00 a.m. before deciding to go to a hotel to get some sleep. In Tolle, Comm’r Review 9225438, June 18, 1992, the Commissioner states, in part, “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” 
Mr. Peterson did not provide any reason other than personal choice that prevented him from leaving the party and checking into the hotel at a time that allowed him to get enough sleep to be able to go to work the next day. Personal choice does not establish a compelling reason. As such, the employer discharged him for misconduct in connection with his work.

Reported Earnings:
Under AS 23.20.360, the benefits a person receives must be reduced by the wages he earns. The amount of the reduction is determined using the formula in the statute.  Mr. Peterson had earnings for the weeks in question and in the amounts reported by Captain Cook Hotel and Nakada Corporation.  He agrees with the amounts reported by his employers. As such, his benefits must be reduced accordingly.

Misrepresentation:

Mr. Peterson’s contention that he did not fraudulently withhold material facts for the weeks in question is without basis.  Mr. Peterson certified when he filed his weekly claims that he worked and earned so much in wages.  Mr. Peterson was informed by the Division through the claimant handbook that tips were wages and needed to be reported.  Mr. Peterson was aware that his weekly benefit amount was directly affected by the weekly wage he reported.
In Morton, Comm'r Decision 79H-149, Sept. 14, 1979, the Commissioner states in part:

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to her understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud].
Mr. Peterson’s explanation that he did not report his tips because he thought that because he was earning only minimum wage he would be allowed to keep his tips, is illogical. Mr. Peterson received and read the claimant handbook that explained that he had to report tips.  The Department has consistently held that simply asserting that a mistake has been made, does not overcome the presumption of fraud as laid out in the above Commissioner decision. 
In addition, Mr. Peterson’s credibly is diminished by his failure to report his work separations. His explanation that he might not have reported his separation with the Bradley House because he knew he was “almost” out of benefits or that he may have made a mistake when filing through VICTOR and then not bothered to fix it because it would take too long, shows a lack of concern for providing the accurate information to the Employment Security Division. Mr. Peterson compounded his dishonesty by then certifying through VICTOR that his answers were true and correct when he knew they were not.   

Mr. Peterson knowingly withheld material information with the intent to receive benefits to which he was not entitled.  Mr. Peterson received benefits to which he was not entitled by fraudulently filing.  Accordingly, he remains liable for the overpayment for the full amount of the benefits paid each week, plus the 50 percent penalty amount.
DECISION

The notice of determination and determination of liability issued in this matter on April 5, 2006 is MODIFIED.

That portion of the determination holding that Mr. Peterson’s benefits are reduced due to receipt of wages is MODIFIED. Benefits remain reduced under AS 23.20.360 for the weeks ending: 

· May 14, 2005 through July 2, 2005 ; and

· July 23, 2005.

The issue of changing the wages to reflect the amounts reported by the employer for the weeks ending June 4, and June 11, 2005 is REMANDED to the Investigations Unit. 

That portion of the determination holding that Mr. Peterson voluntarily quit his employment without good cause from the Bradley House is MODIFIED. Under AS 23.20.379(a)(2)(Discharge):
· benefits are denied for the weeks ending July 30, 2005 through September 03, 2005;
· the three weeks are reduced from his maximum benefits; and

· the determination may interfere with his eligibility for extended benefits.

That portion of the determination holding that Mr. Peterson’s committed fraud or misrepresentation is MODIFIED. Under AS 23.20.387, benefits are denied for the weeks ending: 
· May 14, 2005 through July 2, 2005, and July 23, 2005 through 
     August 6, 2005; and,
· March 04, 2006 through February 24, 2007.

That portion of the determination holding that Mr. Peterson is liable for the repayment of benefits, and for the payment of a penalty, is REMANDED to the Benefit Payment Control Unit for recalculation in keeping with this decision. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal 

period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on May 12, 2006.


Catherine Miller


Hearing Officer

