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CASE HISTORY

Ms. Woodard timely appealed a March 30, 2006 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

Ms. Woodard worked for the employer as a full-time Store Manager. The work was located at the Dimond Center mall in Anchorage, Alaska. Her duties included running a retail store, performing such duties as hiring and firing, preparing the employee work schedules, preparing and making bank deposits, stocking product, opening and closing the store, providing customer service, directing the work, and coaching staff members. She began work in July 2005 and last worked for the employer March 6, 2006. Her final pay rate was $16 hourly.
Approximately one week before the new District Manager for Alaska, Ms. Draper, and two other managers visited the Dimond Center store, Ms. Woodard was given a list of approximately 15 tasks to complete before February 27. The tasks included making major changes to the shoe displays. Because Ms. Woodard found it difficult to accomplish the tasks during store hours, she decided to work during the evening and early morning hours of February 26/27 to ready the store for the management visit. She, herself, worked 12 hours off the clock that night and had her employees working off the clock during some of that time. 
At some point during the management visit, it came to management’s attention that, in the hours before the store opened on February 27, Ms. Woodard (and the other workers at her store) worked off the clock, which is a violation of the employer’s policy (exhibit 9). When confronted, Ms. Woodard admitted that she had indeed done so. 
The working-off-the-clock incident was reported to Human Resources. Before any worker termination could take place, Human Resources personnel had to approve the matter. Therefore, it took several days between the time management discovered Ms. Woodard had worked off the clock until the termination date. 

On March 6, 2006, Ms. Draper terminated Ms. Woodard’s employment for working off the clock on February 26 and February 27.  

During the hearing, Ms. Woodard admitted she knew of the employer’s policy but argued that she did not know her employment could be terminated for such an act. She argued further that she worked off the clock during every shift; she had been trained by both Alaska and Washington managers to perform the nightly store closing procedures, set the alarm, and make the bank deposits after clocking out each shift. Performing those closing procedures and making the bank deposits took only a few minutes. Ms. Woodard contended that at least one Human Resources person was aware that she regularly worked off the clock.
Ms. Woodard maintained it was necessary to work off the clock on February 26 and February 27 to perform the required tasks prior to the management visit, as she did not want to get into trouble. 
Ms. Woodard received no warnings during her employment.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:
(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown. To establish misconduct, it is the employer’s burden to present sufficient evidence to show that the worker knowingly acted in opposition to the employer’s interests.
Although working off the clock was/is officially prohibited according to the employer’s policies, Ms. Woodard’s past practice of working off the clock after every shift for a few minutes, as well as having been specifically trained to do so by management, leads to a conclusion that such a practice was the acceptable standard of behavior at her store. That a Human Resources person was aware Ms. Woodard worked off the clock supports that conclusion.
It can be assumed that the employer required Ms. Woodard to make a distinction between working off the clock for a few minutes after closing the store and working for 12 hours to prepare for an important management visit.
Considering that Ms. Woodard was not disciplined during her employment, the Tribunal concludes her failure to make that distinction and thus work off the clock for 12 hours amounted to, at most, an isolated instance of poor judgement. As noted in the regulation, 8 AAC 85.095, making an error in judgement is not considered to be misconduct. Accordingly, work-connected misconduct in this matter has not been shown.
DECISION
The March 30, 2006 determination is REVERSED. Benefits are allowed for the weeks ending March 11, 2006 through April 15, 2006, if otherwise eligible. The maximum benefit entitlement is not reduced by three weeks. Further, the claimant may be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 24, 2006.







Diane Reeves, Hearing Officer
