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CASE HISTORY

On April 6, 2006, Ms. Jerome appealed the February 28, 2006 determination that denied unemployment insurance benefits pursuant to: AS 23.20.378 on the ground that she was not available during a period of travel out of Alaska; AS 23.20.360 on the ground that she had unreported work/earnings durinfillin "" \d ""g weeks claimed; and AS 23.20.387 on the ground that she knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. The determination held Ms. Jerome liable for the resulting overpayment pursuant to AS 23.20.390. 
The issue is whether the Tribunal can accept her appeal of the February 28, 2006 determination as if timely filed.  

FINDINGS OF FACT

Timeliness of Appeal Issue 

Ms. Jerome did not appeal the February 28, 2006 determination within 30 days after it was issued. At first, she stated she received the determination in March 2006 but later recanted, stating she did not receive it at all until she received the hearing packet/exhibits. 
The determination was mailed to her long-time address of record, a U.S. Postal Service mailbox in Valdez, Alaska. The determination was not returned in the mail to the Employment Security Division (Division). She received all other Division mail sent to her.
As early as February 8, 2006, Ms. Jerome was aware there were problems with her claim, as on that day, she spoke by phone with the Investigator, Ms. Nichols.

On March 5, 2006, Ms. Jerome made a trip from Valdez to Anchorage, to go to a previously-arranged medical appointment the following day. On March 7, she and her boyfriend, Stephen M. Hesson, flew to Nevada to get married. 

Ms. Jerome made no arrangements to have her mail forwarded to her in Nevada, as she planned to return to Valdez on April 2, 2006. Her husband returned to Valdez earlier than Ms. Jerome, although Ms. Jerome could not recall his return-to-Alaska date. 
Only Ms. Jerome and her husband have keys to Ms. Jerome’s mailbox and receive mail there. She contends she does not permit her husband to open her mail, as she is a “private person” and does not want him to throw away any of her bills and other important mail. She argues that she asked her husband, upon his return to Alaska, if any important mail had arrived in Valdez for her. She maintains his answer was that there was no such mail for her.  
On April 4, 2006, Ms. Jerome mailed her appeal letter after receiving a second Determination of Liability and Overpayment Summary from the Division. 
Travel, Wage, Misprepresentation, and Overpayment Issues
See Conclusion and Decision.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Timeliness of Appeal Issue 

Ms. Jerome filed her appeal beyond the 30-day period allotted for such matters. What must be decided is whether her delay in the filing of the appeal was for reasons beyond her control.
In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address.  


The Tribunal concludes Ms. Jerome’s mail was properly delivered to her Valdez mailbox by the U.S. Postal Service, as none of her Division mail was returned to the agency and as Ms. Jerome brought forth no evidence of any mail problems. 
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 

It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.

Ms. Jerome damaged her credibility when she recanted her statement regarding the date on which she received the determination under appeal. The Tribunal, therefore, concludes she received the determination in March, as she had at first stated. She could have filed her appeal at any time before she left for her trip to Nevada or even during the trip. 
At the very least, despite the bustle surrounding her marriage, it could reasonably be expected that Ms. Jerome would make an inquiry regarding the status of the Division’s investigation, especially after her husband returned to Alaska. She would then have been advised that a determination had been made. It is likely that she would also have been verbally advised of her 30-day appeal rights. 
Based on the above, it has not been shown there was a circumstance beyond Ms. Jerome’s control that prevented the timely filing of her appeal. 
Travel, Wage, Misprepresentation, and Overpayment Issues

The Tribunal does not have the jurisdiction to consider these matters further because the appeal was not filed timely.

DECISION

The appeal filed against the fillin "" \d ""determination issued February 28, 2006 pursuant to AS 23.20.378, AS 23.20.360, AS 23.20.387, and AS 23.20.390fillin "" \d "" is DISMISSED as untimely filedfillin "" \d "". Benefits remain denied as shown on the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 26, 2006.


Diane Reeves, Hearing Officer

