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CLAIMANT:
EMPLOYER:

RALPH C THEISEN                    
HOME DEPOT USA INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Ralph C. Theisen
None 

CASE HISTORY

Mr. Theisen timely appealed a April 7, 2006 determination that denied benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Theisen began working for the employer on January 18, 2002 as a receiving manager. His last day of work was March 1, 2006. Mr. Theisen earned $17.00 per hour for full-time work.

Mr. Theisen originally worked in the Fairbanks branch for the employer. In August 2005, he was transferred to one of the newly opened Anchorage stores. Initially, there were a lot of overtime hours authorized to get the store ready. However, once the store opened in October 2005, the overtime hours dropped significantly. 

The employer’s policy is that overtime hours must be approved in advance. Each time an employee works unauthorized overtime, punches in incorrectly, or is late for work, he accumulates a certain amount of attendance points. An employee receiving 10 or more points is disciplined up to and including dismissal. 

Although the company stopped authorizing overtime, Mr. Theisen continued to work through his lunches and after his scheduled hours. In mid-November, Mr. Theisen was warned that he had accrued 13 points for working unauthorized overtime and if he continued to accrue attendance points, he would be terminated. 

During the next few months Mr. Theisen did better. However, by February 6, 2006, he accrued another five points. He was advised that he needed to stop working through his lunch period and clock out as soon as his shift was over. 
On February 22, he did not punch out timely, and on March 10, he worked through his lunch break. He also failed to clock out on time on March 12, 2006. On March 14, 2006, Mr. Theisen was discharged for attendance problems.  

Mr. Theisen contends that he needed to work overtime to get his job done. He had asked several times for overtime authorization, but his requests were denied. He believed that if he did not work the additional hours, he would get in trouble for falling behind in his work.
When Mr. Theisen worked in Fairbanks, his employer did not have any problem with the way he worked. He does not understand why his employer would not let him work he same way here. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Although it is understandable that Mr. Theisen would want stay late or work through his lunch hour to finish his job tasks, he was told specifically to stop working overtime.  In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985, the commissioner upheld that  
"[I]t is the employer's right to establish the methods and quality of work."  

The employer’s request that he not work unauthorized overtime is reasonable for budgetary reasons alone. Mr. Theisen was warned several times that continuing to work unauthorized overtime would result in his dismissal. His continual disregard of his employer’s directives violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The April 7, 2006 determination is AFFIRMED. Mr. Theisen is disqualified under AS 23.20.379 beginning with the week ending 
March 18, 2006 through the week ending April 22, 2006. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 28, 2006.

Catherine Miller

Hearing Officer
