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CASE HISTORY

The employer timely appealed a March 13, 2006 determination that allowed benefits under AS 23.20.379 on the ground that the claimant was not discharged for work-connected misconduct. 


FINDINGS OF FACT
Mr. Ketchum began work for the employer on December 14, 2004. Mr. Ketchum worked full-time as a service technician earning $21.66 per hour. His last paid day of work was February 22, 2006.  

At 9:00 a.m., on February 21, Mr. Ketchum contacted his supervisor and advised him that he felt his route for the day was too heavy and he wanted some of his appointments to be rescheduled with other technicians. The supervisor advised Mr. Ketchum that he could not reschedule any of his appointments. Mr. Ketchum became upset and started swearing and cursing at the supervisor. 
The supervisor was unable to calm down Mr. Ketchum. The supervisor tried to explain that, as per normal procedure, he would take a look at the scheduling later in the afternoon to see if Mr. Ketchum was unable to keep up with his appointments. However, Mr. Ketchum would not allow the supervisor to “get a word in edgewise.” 
Mr. Ketchum’s comments escalated to the point where the supervisor was forced to hang up on him. Mr. Ketchum then called the supervisor back and left several volatile messages on the supervisor’s voice mail. He indicated that he would not continue his route as instructed.  Mr. Ketchum eventually called the district manager who advised him to stop working and return the van in the morning. 
When Mr. Ketchum arrived on February 22, 2006, he was discharged for insubordination. He had been previously warned on December 2, 2005, that he needed to find more professional ways to express his anger. 
Mr. Ketchum knew that it was common for customers to call in to reschedule their service or simply not be home when the technicians arrived. He knew that his supervisor had no way of knowing that early in the morning which technicians, if any, would have free time in their day. Normal procedure for service technicians is to call between 12:00 p.m. and 2:00 p.m. to advise the employer on how their route was progressing.  At that point a decision would be made if appointments needed to be rescheduled or switched to other technicians.

On exhibit 3, Mr. Ketchum admitted to the claimstaker that he did swear at his supervisor and that he knew that was inappropriate behavior.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured worker’s work…

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d) “Misconduct connected with the insured worker’s work” as used in 

AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn.” In Albrecht, Comm’r Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” Smith, Comm’r Dec. No. 9321739, June 30, 1993.
Mr. Ketchum’s admission that he should not have sworn at his boss demonstrates that he was aware that his behavior towards his supervisor was inappropriate. His inability to calm down on the original phone call, as well as his persistence in calling back and continuing to swear and curse at the supervisor on his voice mail, constitutes misconduct in connection with his work. 

DECISION
The March 13, 2006 separation from work determination is REVERSED. 

Mr. Ketchum is denied benefits under AS 23.20.379 beginning with the week ending February 25, 2006 to week ending April 1, 2006. His maximum benefit entitlement is reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 8, 2006.
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