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CLAIMANT:
EMPLOYER:

HONEY S KEOPHITHOUN                
WAL-MART ASSOCIATES INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Honey S Keophithoun                     
Marnie Gerk 

CASE HISTORY

The employer timely appealed a March 23, 2006 determination that allowed benefits under AS 23.20.379. The issue is whether 
Ms. Keophithoun was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Keophithoun began working for the employer in July 2003. Her last day of work as an overnight stocker was March 9, 2006. Ms. Keophithoun earned $10.41per hour.

On March 9, 2006, Ms. Keophithoun started work at 10:00 p.m. by going to a ten-minute staff meeting. After the meeting, she was supposed to go out on the floor and begin working. Instead she went to the restroom, got a cup of water, and then went to the break room to heat it up in the microwave. 

When the employer made her rounds to see if everyone was working, she could not find Ms. Keophithoun. She checked the store videotapes and saw that Ms. Keophithoun had been in the break room for five to six minutes and then came out carrying a Styrofoam cup full of liquid. 
When Ms. Keophithoun was first confronted, she denied being in the break room. However, she later admitted that she had gone into the break room to heat up some water. Ms. Keophithoun was discharged that day for violating store policy.

Ms. Keophithoun felt ill and during the meeting had been drinking hot water she brought from home. She finished what she had brought from home and wanted to have some more to see if it would help her feel better. Ms. Keophithoun did not feel sick enough to tell her employer that she felt ill. She admitted she could have waited until her break to get more hot water.

Company policy is that employees may drink only bottled water while on duty. They are not allowed to go into the break room while working but are allowed to get drinks of water from the water fountain near the restrooms. Employees are advised of these rules during orientation and computer training. The rules are also discussed approximately once a month during the staff meetings. 

Ms. Keophithoun had been previously warned about not working while on the clock. In May 2005, Ms. Keophithoun had been doing personal shopping during work hours.  She was then given a “decision day,” a paid day off to decide if she wanted to continue to work for Wal-Mart and to decide what she was going to do to improve her work habits.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the   insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Although it is understandable that Ms. Keophithoun might want to have some hot water to help her feel better, she was aware that she was not allowed to be in the break room using the microwave while on work time. "Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Decision 88H-UI-168, August 2, 1988.

The employer’s rule that employees stay out of the break room except when they are on break is reasonable. By deliberately violating policy, Ms. Keophithoun violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The March 23, 2006 determination is REVERSED. Ms. Keophithoun is disqualified under AS 23.20.379 beginning with the week ending 

March 11, 2006 through the week ending April 15, 2006. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 3, 2006.


Catherine Miller, Hearing Officer
