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CASE HISTORY

Mr. Porcher timely appealed an April 6, 2006 determination that denied benefits under AS 23.20.379 on the ground that he was discharged for work-connected misconduct. 


FINDINGS OF FACT
Mr. Porcher began work for the employer on July 5, 2005. Mr. Porcher worked full-time as a timesheet auditor earning $13.56 per hour. His last day of work was March 24, 2006.  

In February 2006, the manager of the Anchorage office was discharged. Management personnel from the main office in Montana began taking turns traveling to Anchorage and supervising the office.  During this time, Mr. Porcher asked his employer if he could be reviewed for a potential raise since he had been with the company for over six months. The employer said that he would look into Mr. Porcher’s records and see if a raise was warranted.

After examination of Mr. Porcher’s work, it was determined that he made twice as many mistakes as his coworker and had taken considerable time off: seven approved absences, five paid days off for a funeral, twelve unapproved absences and many days where he had to leave early due to “family emergencies,” such as lack of childcare.  The employer authorizes only five absences per year.

On March 16, 2006, the employer met with Mr. Porcher and advised him; that he would not be getting a raise, he was expected to increase his work product accuracy, and that he could not be absent more than two days between now and his anniversary date, July 5, 2006. 
On March 17, 2006, the employer provided a letter to Mr. Porcher documenting the discussion held the day before. Mr. Porcher was asked to sign the document. Mr. Porcher told his employer that he would not sign the document because he did not think that he was being treated fairly and that others had been absent as much as he was. 

On March 20, 2006, Mr. Porcher called in sick, indicating he had the flu. He stated that he could have come in if he had to, but he knew that he could be absent one more time. He also thought he would still have one absence before any action would be taken against him. On March 22, 2006, Mr. Porcher signed the March 17, 2006 letter, under a hand written statement indicating that he did not agree with the letter. 

On March 23, 2006, Mr. Porcher was sent another letter from the employer. The letter indicated that the employer was unhappy that he had called in sick again less than a week after they had advised him to improve his attendance record. 
The letter advised Mr. Porcher that he must get approval in advance from his supervisor for any absences. It placed Mr. Porcher on notice that if he had an unapproved absence from the present date up through his anniversary date he would be suspended without pay. The letter added that a second unapproved absence would cause him to be discharged immediately. It also indicated that a meeting would be held on April 16, 2006 to review his progress towards improving his work performance.

Mr. Porcher was asked to sign the March 23, 2006 letter indicating that he received the letter and that he understood that he needed to immediately improve his attendance. Mr. Porcher refused to sign the letter even after it was explained to him that signing the letter only meant that he received the letter and understood the actions that the employer was taking, and that there was no admission of guilt implied. Mr. Porcher was advised that he would be unable to continue working until he signed the letter and was told to take March 24, 2006 off with pay and use that time to decide what he wanted to do.

On March 27, 2006, Mr. Porcher came into work and told the employer that he did not want to sign the letter and that he wanted to file a grievance. He did not agree with the amount of absences reported by his employer and felt that other people were absent as much as he was. He also disagreed that he had done inaccurate work.

The employer set up a meeting with the Human Resources (HR) manager, the president of the company, and Mr. Porcher. Mr. Porcher said that he would not attend the meeting unless he could bring a lawyer with him. The employer advised Mr. Porcher that the meeting was an internal meeting and that a lawyer would not be allowed. 

Mr. Porcher was advised that he was not allowed to work until he signed the letter and reiterated that signing the letter did not mean that he agreed with it.

Mr. Porcher continued to refuse to sign the letter and was discharged on April 3, 2006 for failing to sign a disciplinary letter.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured worker’s work…

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d) “Misconduct connected with the insured worker’s work” as used in 

AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The employer’s concern regarding the number of absences that had been accrued by Mr. Porcher was warranted. Due to the changes in management, it was not unreasonable for the employer to want to ensure that Mr. Porcher understood the verbal discussion that indicated excess absenteeism would no longer be tolerated. 
A common method of ensuring that all parties understand what was discussed in a meeting is to write a summary of the discussion and have all parties sign that they received the document and understand what is expected of them as well as what repercussions would result if the parties did not follow the new procedures. The document the employer provided to Mr. Porcher did not ask him to admit guilt or limit his ability to refute the allegation of excess absences either through further meetings with the employer or through formal grievance procedures. 
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The employer’s request to have written acknowledgement that Mr. Porcher understood that he was required to get advance approval for absences and what the consequences would be if he had further unapproved absences is reasonable. As such, Mr. Porcher’s refusal to sign the document equates to insubordination and constitutes misconduct in connection with his work. 

DECISION
The April 6, 2006 separation from work determination is AFFIRMED. 

Mr. Porcher is denied benefits under AS 23.20.379 beginning with the week ending April 1, 2006 to week ending May 6, 2006. His maximum benefit entitlement remains reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 3, 2006.
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Hearing Officer

