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STATEMENT OF THE CASE

Mr. Leiva-Urias timely appealed an April 13, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Leiva-Urias worked for the employer since 2004. He worked full-time as a night dock crew/foreman until March 28, 2006 and was paid $10.00 per hour.
On March 25, 2006, Mr. Leiva-Urias was told that he was no longer going to hold the position of the night dock foreman because of ongoing work performance issues. He was advised that he would be working on the day shift instead. 
Mr. Leiva-Urias worked the next two days as a dock crew member. On the morning of March 28, 2006, the employer told Mr. Leiva-Urias that he was being transferred to the processing unit because there were no dock positions open and the processing unit was short-staffed. Mr. Leiva-Urias was also told that he would continue to get his same rate of pay because he was a valued employee.
Mr. Leiva-Urias did not want to go to the processing unit. He was told that he should go and talk to the processing unit supervisor or the general manager (GM). Mr. Leiva-Urias decided clock out and go home. He did not talk with anyone prior to clocking out. Mr. Leiva-Urias admits he understood that he was supposed to go to the processing unit that day to work but chose not to because he was “too sad” about losing his position working on the docks.
On March 29, 2006 the processing supervisor called Mr. Leiva-Urias and advised him that he was needed at work. Mr. Leiva-Urias indicated that he would think about it. Mr. Leiva-Urias did not go to work that day or call because he was still “sad.”
The next several days Mr. Leiva-Urias was busy helping his children move and did not have time to go to work or call the employer. On April 3, He called and spoke to the GM. He told the GM he thought he was fired. The GM advised him was not fired and that he could still work in the processing unit. Mr. Leiva-Urias told the GM that he did not want to work in the processing unit; he wanted to work on the docks. He was advised that he could not work on the docks and that he was expected to show up for work in his new position the following day.
Mr. Leiva-Urias was sent a letter dated April 3, that reiterated the conversation with the GM. The letter advised Mr. Leiva-Urias that “as always, it is your responsibility to call the work line for daily work schedule information. If you do not report for available work for three consecutive days from the date of this letter, we must assume that you have voluntarily abandoned your job.”

There was work available each day from March 28 through April 13, 2006. 
Mr. Leiva-Urias did not show up for work or contact his employer. He did not file an appeal or a grievance regarding his change in work assignment. Mr. Leiva-Urias was discharged for job abandonment effective April 6, 2006.  

Mr. Leiva-Urias contacted his employer on April 17 to ask if he could return to  work. Mr. Leiva-Urias was rehired by his employer on April 18, 2006 and is currently working. He is working in the processing unit and his rate of pay was reduced to a starting wage due to voluntary break in employment.    
STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095 provides in part:
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

Mr. Leiva-Urias’ failure to contact the processing supervisor or show up for work from March 28 through April 18, 2006 establishes that Mr. Leiva-Urias voluntarily abandoned available work. Although it is understandable that he would prefer to work on the docks, he was unable to successfully perform his duties as a foreman, and the employer needed him to work in the processing unit. In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

The fact that Mr. Leiva-Urias is currently working in the processing unit shows that the change in duties were not so onerous as to leave Mr. Leiva-Urias no option but to quit. In addition, Mr. Leiva-Urias did not file a grievance or discuss his dissatisfaction with his GM prior to walking off the job on 
March 28, 2006. 
Based on the above, Mr. Leiva-Urias’s quit was without good cause, as good cause is defined for unemployment insurance purposes.

DECISION

The notice of determination issued on April 13, 2006 is AFFIRMED. 
Mr. Leiva-Urias is denied benefits for the weeks ending April 1, 2006 through May 6, 2006. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on May 4, 2006.


Catherine L. Miller

Hearing Officer
